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THE INSTITUTE OF GOVERNMENT, an in- 
tegral part of The University of North Caro- 
lina at Chapel Hill, is devoted to research, 
teaching, and consultation in state and lo- 
cal government. 

Since 1931 the Institute has conducted 
schools and short courses for city, county, 
and state officials. Through guidebooks, spe- 
cial bulletins, and periodicals, the research 
findings of the Institute are made available 
to public officials throughout the state. 

Each day that the General Assembly is 
in session, the Institute's Legislative Report- 
ing Service reports on the Assembly's activi- 
ties for members of the legislature and other 
state and local officials who need to follow 
the course of legislative events. 

Overifie years the Institute has served 
as the research agency for numerous study 
commissions of the state and local 
governments. 
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Albert Coates: Founder of 
the Institute of Government 


Philip P. Green, Jr. 


The author, professor emeritus, formerly 
taught at the Institute of Government in 
the areas of city and county planning and 
land use. 





ithout Albert Coates’s vision, 
the Institute of Government 
never would have been cre- 


ated. Without his dogged determina- 
tion, in the face of incredible difficulties, 
it never would have survived. It stands 
today as a monument to the man and 
his wife, Gladys. On January 28, 1989, 
Coates died after an extraordinary life 
extending more than ninety-two years. 
Who was this man? Whence did he 
come? And what did he do in that 
life-span? 


Formative Years 


Albert Coates was born in Johnston 
County on August 25, 1896, the child of 
Daniel Miller and Nancy Lassiter Coates. 
They were a hard-working farm family. 
Typical of many North Carolinians of the 
period, they had nine children in all: two 
boys and seven girls (Albert was the 
fourth child and the first son). Also in ac- 
cordance with the spirit of the time, they 
placed great faith in “the lifting power 
of education,” in the words of Charles 
B. Aycock, who was called the education 
governor. When Albert was five years 
old, the family moved to a farm closer 
to the town of Smithfield so that the chil- 
dren could have the benefit of better 
schools, and the parents encouraged all 
of their children to go as far academi- 
cally as they could. The effort paid off. 
Three of their children—Dora, Albert, 
and Kenneth—had long and distin- 
guished careers as university professors, 
while all but one of the others either 
taught for a while or married educators. 

Albert finished the eleven years re- 
quired by the public schools of his time 





and entered The University of North 
Carolina at Chapel Hill in the fall of 1914. 
He was instantly caught up in the most 
exhilarating experience of his life. He 
regarded his teachers as the greatest 
men he had ever met: Norman Foerster, 
Frank Graham, Collier Cobb, Herman 
Baity, Edwin Greenlaw, Horace Williams, 
William Bernard, E. C. Branson, Charles 
Raper, and above all, president Edward 
Kidder Graham. He was equally thrilled 
by faculty members whose courses he 
did not take but whom he encountered 
in other ways: Archibald Henderson, L. 
R. Wilson, W. C. Coker, William Cain 
Henry Van Peters Wilson, Vernon 
Howell, Charles Mangum, and the 
University’s business manager, Charles 
T. Woollen. He reveled in his contacts 
with fellow students: Bill York, Scrubby 
Rives, William Umstead, Hugh Hester, 
Robert House, Thomas Wolfe, Francis 
Bradshaw, Robert DeRosset, and many 
others in the debating societies, the 
publications staffs, the student govern- 
ment, and other activities of the period. 

World War | interfered with carefree 
campus life, and following a senior year 
filled with on-campus training for the 
military, Coates went directly into ser- 
vice after graduation in 1918. He won 
a commission as a second lieutenant in 
the army, but the Armistice arrived be- 
fore he faced combat. Following his dis- 
charge, he returned to the Chapel Hill 
campus from January, 1919, through the 
summer of 1920 as a teaching fellow in 
English and a fund-raiser for the Gra- 
ham Memorial student activities center 

Another challenging intellectual ex- 
perience followed. In the fall of 1920 he 
entered Harvard Law School. He en- 
hanced his classroom education there 
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with a talented set of roommates with 
North Carolina backgrounds: William T. 
Polk, later attorney and editorialist for 
the Greensboro Daily News, and Thom- 
as Wolfe, who was taking a graduate 
course before beginning his extraordi- 
nary writing career. Senator Sam Ervin, 
a lifelong friend, was a student at Har- 
vard Law School during the same 
period. 

On graduating in 1923, Coates 
returned to Chapel Hill as an assistant 
professor in the Law School. As a young 
faculty member he moved rapidly up 
the ladder of promotions, becoming an 
associate professor in 1925 and a 
professor in 1927. His primary focus was 
criminal law, but he later developed in- 
terests in local government law, family 
law, and legislation. 

In the summer of 1923 Coates met 
Gladys J. Hall, a Tidewater Virginian who 
was a junior at Randolph Macon Wom- 
an’s College, and he was overwhelmed. 
They were married in 1928, and she 
brought invaluable support to him from 
that time forward as an advisor, critic, 
editor, coauthor, and steadfast help- 
mate. In the truest sense of the word 
they were a team, so linked that no one 
can separate out the contributions that 
each made as an individual. 


The Institute of 
Government 


The story of their long, desperate, and 
ultimately successful struggle to build 
the Institute of Government has been 
told many times—never better than in 
Coates's The Story of the Institute of Govern- 
ment! It all began when the young law 
professor decided to go beyond the 
“law in books’ recorded in Supreme 
Court decisions and to study “law in ac- 
tion’’ with law enforcement officers, low- 
er court officials, and corrections 
personnel. His initial motivation was 
solely to increase his understanding of 
a process, so as to improve his teach- 
ing of law students. But it was not long 
before he discovered that the officials 
being studied wanted training. And this 
led to the creation of the Institute of 
Government. 

In a series of short conferences held 
for law enforcement officers throughout 
the state, Coates outlined the laws 
governing them, and they set forth the 
problems they encountered and their 
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experiences in resolving those 
problems. From this interchange Coates 
conceived of a permanent institution 
that could sponsor training programs, 
place printed guidebooks in the hands 
of officials on the job, and respond to 
day-to-day inquiries as problems arose 
in the course of their duties. Despite in- 
tense opposition from the Law School's 
dean and faculty (who accepted the 
need for such activities but felt they 
were an unwarranted diversion from the 
responsibilities of a law professor), he 
won the right to devote his spare time, 
holidays, and unpaid leaves to the de- 
velopment of an institution meeting 
those needs. 

The Institute's formal creation took 
place in May, 1932, with approval of a 
plan developed by a steering commit- 
tee in the preceding December. Its first 
statewide meeting was held in Septem- 
ber, with Dean Roscoe Pound of the 
Harvard Law School as the featured 
speaker and Governor O. Max Gardner 
on hand to introduce him. 

But it had no staff and no funds. For 
these it was totally dependent upon the 
benefactions of such men as Benjamin 
and Caesar Cone; James G., Robert, and 
Huber Hanes; Clay Williams; James A. 
Gray; A. H. Bahnson; George Watts Hill: 
Ashby Penn: Ed Millis; Gordon and Bow- 
man Gray: and other prominent North 
Carolinians. And in the midst of the 
Depression, these funds were not al- 
ways sufficient. Coates exhausted his 
own and his wife's resources, moved into 
a rented room, borrowed against his in- 
surance policies, ate ‘on the cuff’ in a 
friend's restaurant until he could make 
payment, persuaded business concerns 
to advance supplies on credit, and 
sought contributions from local govern- 
ments throughout the state. 

Using such resources, Coates hired 
Henry Brandis (later dean of the Law 
School) as the first staff member, fol- 
lowed by Dillard Gardner (later marshall 
and librarian of the North Carolina 
Supreme Court), Nelson ‘Buck’’ Grice 
(later deputy state auditor), Harry 
McGalliard (later deputy attorney 
general), Marion Alexander (later execu- 
tive officer of the North Carolina State 
Bar), Malcolm Seawell (later state attor- 
ney general), and Edward Scheidt (on 
leave from the Federal Bureau of Inves- 
tigation). They initiated a great variety 
of programs and publications. They 
pooled their personal funds and soli- 


cited more. But eventually funds ran out 
without replacement. 

When funds became available again 
following the loss of these stalwart in- 
dividuals, others were added—Elmer 
Oettinger, Billy Mitchell, and Samray 
Smith—and their work was abetted by 
the part-time services of law students, 
including Terry Sanford and William 
Cochrane. The corner was finally turned 
when the beneficence of Julian Price 
and brothers Gordon and Bowman Gray 
made possible the construction of a 
home for the Institute, dedicated on 
Thanksgiving Day, 1939. In January, 
1942, the Institute formally became a 
part of The University of North Carolina 
at Chapel Hill, and for the first time it 
received financial support in the form 
of state appropriations. And Spencer 
Love added supplemental contributions 
for use when state regulations impeded 
operations. 

With this support, a new staff was 
recruited to carry on for the duration of 
the war. Such men as Peyton Abbott, 
John Fries Blair, Clifford Pace, David 
Monroe, Maurice Hill, George McGehee, 
Samray Smith, and Lewis Cherry re- 
stored the programs pioneered by the 
first group and carried them forward. 
And following the end of the war, Terry 
Sanford and William Cochrane returned, 
and they were shortly joined by Henry 
W. Lewis, Donald B. Hayman, J. Dickson 
Phillips, Donald McCoy, George H. Es- 
ser, Jr., J. Alexander McMahon, Philip 
Green, and V. Lee Bounds. With this in- 
fusion of manpower, the Institute's pro- 
grams began a steady growth that has 
continued to this day. 

By September, 1962, when universi- 
ty regulations dictated that he turn over 
his administrative responsibilities to a 
new director, Coates left behind a per- 
manent full-time professional staff of 
nineteen members, together with an 
equally large supporting staff—all 
housed in the million dollar Joseph 
Palmer Knapp building (half of whose 
cost was donated by the Knapp Foun- 
dation). 

That staff has continued to grow and 
expand its functions, with thousands of 
state and local officials receiving its ser- 
vices every year. Currently it consists of 
thirty-seven faculty members, a profes- 
sional library staff, and an administra- 
tive and supporting staff of sixty 
members. In 1988 its faculty taught 138 
courses for governmental officials, 
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Coates and the Institute received national attention in an article published in the February 24, 1945, issue of The Saturday Evening Post. 


offered in thirty locations throughout 
the state. To supplement this teaching, 
the Institute distributed more than 
135,000 copies of forty-six publications 
authored by that faculty. And the faculty 
answered (by mail and telephone) thou- 
sands of inquiries. 

The overall impact of such services is 
impossible to measure. But thousands 
of current and former officials attest to 
the assistance that they have received 
from the Institute. And none would dis- 
pute Coates’s many references to the 
“lifting power’ that his creation has had 
on the quality of local and state govern- 
ment throughout North Carolina. 


A New Venture 


Coates returned to full-time status as 
a professor in the Law School in 1962 
and continued in that position until he 


reached the age of seventy, followed by 
two additional years on a half-time 
basis. For the ordinary man, that would 
have been enough to cap a long and 
successful career. But Coates had 
promised in the Institute's early days to 
support civics and government teachers 
in the public schools in their efforts to 
bring ‘government in action’ to their 
students, and he was determined to ful- 
fill that promise. 

With support from state funds granted 
by Governor Terry Sanford, Coates 
created an Institute of Civic Education 
in the University’s Extension Division. 
Under this aegis, he started producing 
teaching notes and texts on a variety of 
subjects, and beginning in 1965 he 
started holding workshops for those 
teachers. He himself taught classes from 
his materials in Needham Broughton 
High Schooi and Sanderson High School 
in Raleigh. The Z. Smith Reynolds Foun- 


dation then granted additional funds 
which enabled him to write, publish, and 
distribute to high schools throughout 
the state 10,000 copies of each of four 
specially prepared books. Again he held 
a wide series of workshops to familiar- 
ize them with the contents and presen- 
tation of those books. By then the 
Department of Public Instruction was 
participating in and supplementing his 
efforts. And in 1980 the State Board of 
Education formally approved the Albert 
Coates Citizenship Education Program 
as part of the basic skills instructional 
program of the public schools, to be in- 
cluded in the regular social studies 
curriculum. 


Further Activities 


Throughout the years since his final 
retirement Coates continued to write 
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Over the years Coates received 
many honors: 


Di-Phi Award of the Dialectic and 
Philanthropic Literary Societies, 
The University of North Carolina 
at Chapel Hill, 1951 


O. Max Gardner Award of the 
Consolidated University of North 
Carolina, as the faculty member 
who had contributed the most 
to the welfare of the human 
race, 1952 


John J. Parker Award of the 
North Carolina Bar Association, 
1964 


North Carolina Award, 1967 


Certificate of Appreciation from 
the North Carolina State Bar, 
1977 


Citation for Distinguished Public 
Service, North Carolina Citizens 
Association, 1978 


North Caroliniana Society Award, 
1979 


William Richardson Davie Award 
by the trustees of The University 
of North Carolina at Chapel Hill, 
1984 


State Bureau of Investigation Hall 
of Honor, 1987 


Honorary LL.D. degrees from 
Wake Forest University, 1960; 
Duke University, 1971; and The 
University of North Carolina at 
Chapel Hill, 1974 


In addition, the Local Government 
Center in Raleigh, housing the North 
Carolina League of Municipalities 
and the North Carolina Association 
of County Commissioners, was 
named for him in 1978. 
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and publish—paying tributes to his col- 
leagues, his family, the Division of High- 
way Patrol, law enforcement officers, 
and the medical professionals who 
helped him through the first of several 
strokes. His books, What the University of 
North Carolina Meant to Me? and The Univer- 
sity of North Carolina at Chapel Hill: A Mag- 
ic Gulf Stream in the Life of North Carolina,? 
would have been best-sellers if they had 
not been largely distributed free by the 
University’s Alumni Association as an 
aid to its activities. A coliaborative ef- 
fort with his wife, The Story of Student 
Government in the University of North Caro- 
lina at Chapel Hill, is the definitive histo- 
ry of its type‘ And his final work, 
published in the months before his 
death, was another tribute to the univer- 
sity he loved: Edward Kidder Graham, Harry 
Woodburn Chase, Frank Porter Graham: Three 
Men in the Transition of the University of North 
Carolina at Chapel Hill from a Small College 
to a Great University.> Altogether, he pub- 
lished more than sixty books and schol- 
arly articles during his long career, 
twenty-one of them after his retirement 
in 1968. 


Glimpses of the Man 


And so, what manner of man was he? 
Coates had three loves: his lovely wife, 
Gladys; The University of North Carolina 
at Chapel Hill; and the state of North 
Carolina. And he worshipped all three 
with a passion. 

Colorful in his language, both orally 
and on paper, Coates embodied the wit 
and wisdom of the North Carolinians of 
his time. He gravitated naturally to other 
story-tellers and became a mother lode 
of anecdotes: he never forgot a good 
story—instead, he appropriated it as his 
own. 

He was more perceptive than any 
baseball scout in spotting talented, 
young individuals to bring to the Insti- 
tute’s staff, and as a recruiter he was 
without equal. He was overwhelming in 
his persuasive abilities, and almost no 
one he really wanted could decline in 
the midst of his torrent of entreaties. He 
built an extraordinary faculty, by any 
measure. 

Nevertheless, Coates’s greatest fear 
was that the Institute staff would relax 
into a life of ‘‘slipper'd ease’ ‘No great 
institution was ever built on a forty-hour 
week;’ he warned. And so he ad- 


monished us to work ‘morning, noon, 
and night, weekdays, and Sundays,’ and 
the office lights burned well into every 
night and throughout the weekends. 
There were always three or four simul- 
taneous crises to confront—if not, he 
would manufacture some. And each 
morning and afternoon he would call 
several members of the faculty and say, 
“Drop down to see me on your way [to 
lunch] |home]}.’ At such times, one would 
always find four or five colleagues al- 
ready waiting in line, and most would 
never enter the inner sanctum. 

Coates felt special! concern whenever 
anyone was leaving for a vacation. Al- 
ways there were last-minute matters 
that he felt had to be tended to before 
departure. One faculty member left 
standing orders with his secretary not 
to notify the administrative office of his 
departure on vacation until at least 
three days had elapsed. 

Coates was never one to accept con- 
ventional wisdom. If told that Rome was 
not built in a day, he would set out to 
prove the speaker wrong. The Institute 
was not built in a day. But it was built 
in a succession of days, on each of which 
he worked as though it were the only 
day in which to complete the job. He 
was extraordinarily perceptive in a 
conference—picking up all the nuances, 
noticing the side glance, the quick smile 
or frown. And he was as sensitive to any 
potential threat to his beloved institute 
as a mother hen spotting a far-off hawk. 
When it came to a real battle, he was 
Machiavellian in dealing with competi- 
tors. He was charming, persuasive, 
inspiring—and dogged in his determina- 
tion to win his (and the Institute's) 
battles. 

“Thank God for the 40-hour week,’ 
Coates once wrote. “It made it possible 
for me to hold down two jobs at a time” 
And now, he is gone. We of today’s In- 
stitute of Government shall honor his 
memory in the manner he most 
desired—by continuing to “build a new 
university of public officials within the 
framework of the old University of 
North Carolina.” + 


Notes 


. Chapel Hill, N.C.: Institute of Government, 1981. 
. Richmond, Va.: William Byrd Press, 1969. 

. 1978. 

. Chapel Hill. N.C: Albert Coates, 1986. 

. 1988. 





Albert Coates 


Institution Builder 


Let it be said in the beginning that but for Albert Coates, there would 
have been no Institute of Government. 

But institutions are not created in vacuo or in vitro. They are the 
products, first, of time, place, circumstances, and resources and, sec- 
ond, of persons who have the intelligence, skill, energy, and persever- 
ance to take advantage of those first four factors to accomplish the act 
of creation and to sustain the institution, once in being. So it was with 
the Institute of Government. 

Mr. Coates came to maturity in the hope- 
ful years of the Progressive Era of American 
politics, when the conviction was widely 
shared that the public institutions of the na- 
tion were perfectable and that perfecting them 
was worthy of the best efforts of the best 
citizens. He idolized President Edward Kidder 
Graham, whose eloquently articulated ideal 
it was to put the resources of this University 
to the service of the people of the whole state. 
And he was a student of Professor Eugene 
Cunningham Branson, who in nineteen years 
on the faculty of this University made the 
governmental, social, and economic institu- 
tions of the state of North Carolina and its 
communities legitimate subjects of research 
by professors and of study by students. 

Joining the Law School faculty in 1923, Mr. 
Coates found routine law school teaching to 
provide an inadequate outlet for his high ener- 
gy and ambition for service. The conviction 
grew upon him, as he studied criminal law and 
government administration generally, that the 
public officials of this state and its counties 
and cities had a deep need for organized in- 
struction, research, and advice and that meeting that need was not 
one man’s job but a task for a corps of able scholar-teacher-writer- 
advisers. 

His early hope was to enlarge the scope of the Law School to include 
that public service role in addition to the traditional one of preparing 
students for law practice. The dean and faculty of the Law School con- 
cluded otherwise. The Great Depression was on, the University’s budget 
was being repeatedly cut and with it faculty salaries, and there was no 
money for new ventures. There were philosophical objections as well. 
The Law School’s decision proved to be a fortunate one, for within the 
Law School the Institute of Government (or the idea that became the 
Institute) could never have flourished as ultimately it did; it would al- 
ways have been subordinated to the primary teaching mission of the 
Law School and the professional interests of its faculty. 

Undaunted, Mr. Coates, while retaining his tenured Law School profes- 
sorship, launched the Institute in 1931-32 as a personal enterprise. 
It was sustained for a decade by his own and Mrs. Coates’s labor and 
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means and the generous help of several public-spirited citizens of the 
state, until in 1942, on his petition, it was incorporated into the 
University. 

Mr. Coates’s achievements in establishing the Institute and sustain- 
ing it for thirty-one years as its director were twofold. 

First, he perceptively conceived and advocated with eloquence, un- 
relenting vigor, and absolute conviction the idea of the Institute of 

Government. He advocated it to the donors 
whose gifts helped bring it into being and kept 
it going in the 1930s; to the University and 
state officials who assumed financial respon- 
sibility for it from 1942 forward; to Margaret 
Rutledge Knapp and the Joseph Palmer 
Knapp Foundation, whence came in 1953 a 
$500,000 grant, matched by a like amount 
from the General Assembly, to build and fur- 
nish the Knapp Building; to the public officials 
of North Carolina; and to the many men and 
women who on his invitation chose to cast life 
and lot with the Institute of Government. 
And so we have come to his second major 
achievement: Between 1933 and 1962, he 
persuaded four score men and women to be- 
lieve in his dream, to make it their own, and 
to invest in it their best efforts for a few years 
or for a professional lifetime. For most of that 
period, they came with no more job security 
than their faith in him afforded, for not until 
1957 did they acquire full faculty status. 
To the directorship of the Institute of 
Government, Mr. Coates brought a strong 
proprietary sense, and he exercised close 
oversight of some elements of its program, 
notably criminal law and its enforcement. Yet most of the men and wom- 
en who shared the Institute's labor, and especially those who stayed 
long at the task, found within it opportunities for individual and crea- 
tive work whose rewards offset the many hours it required. From 1933 
onward, they gave life and substance to the director's rubrics about 
the teaching, research, writing, publishing, and advisory functions of 
the Institute. 

The most remarkable tribute to Mr. Coates’s achievement as an in- 
stitution builder is the fact that those whom he picked to do the Insti- 
tute’s service were able to recruit others to the dream, and they to recruit 
others in turn; that more than a quarter of a century after he left its 
directorship, the Institute still grows and thrives and serves; and that 
today, the thirty-six men and women of its faculty, most of whom never 
knew Albert Coates, are still moving to the measure of his thought 


—John S. Sanders, director of the Institute of Government, remarks 
made at a memorial tribute to Albert Coates, 29 March 1989 
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The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and 
seizures shall not be violated, and no warrants shall issue but upon probable cause, supported by oath or affirmation and 
particularly describing the place to be searched and the persons or things to be seized. 


— United States Constitution, Fourth Amendment 


No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; 


nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person 


within its jurisdiction the equal protection of the laws. 


— United States Constitution, Fourteenth Amendment, Section 1 


Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the 


District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the juris- 


diction thereof the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable 
to the party injured in an action at law, suit in equity, or other proper proceeding for redress. 


— United States Code, Title 42, Section 1983 
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aw enforcement officers may, of 
| curse use necessary force to ef- 

fect and maintain a lawful arrest. 
But the amount of force used, even in 
a lawful arrest, is subject to judicial scru- 
tiny. And the line between legal and ille- 
gal levels of force is being tested in 
federal courts with increasing frequen- 
cy. Although official nationwide statistics 
on such cases are not available, one 
source recently estimated that “be 
tween 20,000 and 30,000 of these 
lawsuits are being brought against the 
police each year.’' Moreover, a wealth 
of anecdotal evidence from practition- 
ers indicates that civil litigation involv- 
ing police as defendants continues to 
expand.? North Carolina officials in- 
volved in law enforcement obviously 
want not only to prevent police miscon- 
duct but also to minimize time and 
money spent in litigation. Making law 
enforcement practice conform to cur- 
rent legal standards may not prevent a 
groundless lawsuit, but it does ensure 
that officers who have acted properly 
are legally vindicated as quickly and 
cheaply as possible. 

This article will summarize recent de- 
velopments in case law dealing with ex- 
cessive force during arrest and pretrial 
detention; explain the legal standards 
currently applied by the United States 
Court of Appeals for the Fourth Circuit, 
which has jurisdiction over all federal tri- 
al courts in North Carolina; and discuss 
the statute that allows civil suits for ex- 
cessive force to be brought into federal 
courts. It will not discuss the separate 
and distinct standards applicable in 
state courts to cases brought under 
North Carolina law? or the complex fac- 
tors that determine whether a munici- 


pality may be held liable for the 
misdeeds of its police officers.‘ 


Deadly Force 
during Arrests 


In 1985 the Supreme Court handed 
down a major decision on the use of 
force in arrests. The case of Tennessee v. 
Gamer began when a Memphis police 
officer shot a suspected burglar after he 
ran from a house and tried to escape 
over a fence. The suspect, fifteen-year- 
old Edward Garner, died while on a 
hospital operating table. Garner's father 
sued, alleging, among other things, that 
the means used to “seize” (that is, to ar- 
rest) his son violated the Fourth Amend- 
ment’s prohibition of ‘unreasonable 
searches and seizures.’® 

Officer Elton Hymon’s decision to 
shoot Garner was in keeping with Ten- 
nessee law, which authorized the use of 
deadly force, if necessary, to seize a flee- 
ing felon. The state of Tennessee ar- 
gued that as long as an officer has 
probable cause to arrest a suspect, the 
Fourth Amendment “has nothing to say 
about how that seizure is made’? The 
Supreme Court disagreed. It held that 
the reasonableness of an arrest de 
pends on how as well as why it is made.® 

In reaching its decision the Court fo- 
cused closely on the following facts. 
Officer Hymon “was able to see Gar- 
ner's face and hands’ and “‘saw no sign 
of a weapon.’? Moreover, Hymon testi- 
fied that he ‘was ‘reasonably sure’ and 
‘figured’ that Garner was unarmed.’'° Fi- 
nally, Hymon’s decision to shoot was 
based solely on the belief ‘that if Gar- 
ner made it over the fence he would 
elude capture.”’'' Applying the Fourth 
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Amendment to these facts, the Court 
held that if a “suspect poses no immedi- 
ate threat to the officer and no threat 
to others, the harm resulting from fail- 
ing to apprehend him does not justify 
the use of deadly force to do so."!? Con- 
versely, as the majority opinion was 
careful to observe, if the “officer has 
probable cause to believe that the sus- 
pect poses a threat of serious physical 
harm either to the officer or to others,’ 
it is reasonable to prevent escape by us- 
ing deadly force? 

The Garner decision left several ques- 
tions unanswered or, at best, ambigu- 
ously answered. The Court's opinion did 
not state explicitly whether deadly force 
meant shooting to kill or merely shoot- 
ing. Neither did the opinion indicate ex- 
plicitly whether deadly force was limited 
to the use of a firearm or extended to 
the use of other potentially lethal 
weapons and techniques. 

In a case decided several months af- 
ter Garner, a federal court of appeals re- 
jected the argument that the force used 
may be considered deadly only when 
an officer shoots to kill. The court held 
that the Gamer decision largely adopted 
the definition of deadly force found in 
the Model Penal Code: 


force which the actor uses with the purpose 

of causing or which he knows to create a 

substantial risk of causing death or serious 

bodily harm. Purposely firing a firearm in 
the direction of another person or at a ve- 
hicle in which another person is believed 
to be constitutes deadly force!‘ 
Other federal courts have agreed that 
shooting at a suspect constitutes use of 
deadly force whether or noi the shoot- 
ing is fatal!* And the United States Court 
of Appeals for the Fourth Circuit has in- 
dicated that the Garner standard applies 
in cases where officers shoot and wound 
suspects'® In other words, an officer 
may shoot at a suspect only when there 
is reason to believe that the suspect 
poses a threat of serious physical harm 
to someone. 

Although the narrow holding in Gar- 
ner addresses permissible use of dead- 
ly force, its broader significance lies in 
the fact that judicial examination of how 
an arrest is made has been extended to 
cases involving the use of nondeadly 
force. To determine whether an arrest 
is constitutional, a court ‘must balance 
the nature and quality of the intrusion 
on the individual's Fourth Amendment 
interests against the importance of the 
governmental interests alleged to justi- 
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fy the intrusion.’'’? In striking this 
balance a court must consider all the 
facts and circumstances surrounding a 
particular case. Thus the amount of 
force that is reasonable (hence constitu- 
tional according to the Fourth Amend- 
ment) will vary from case to case. 


Excessive Force 
during Arrests 


Six months after the Supreme Court 
delivered its opinion in Garner, the fourth 
circuit court of appeals decided the case 
of Kidd v. O'Neil. The defendants in that 
case (two Fairfax County, Virginia, police 
officers) conceded “that one struck Kidd 
with a nightstick and that both maced 
him, but they asserted that they used 
only the force needed to subdue him; 
that Kidd was violently (and in the end, 
successfully) resisting arrest . . . [and 
that] he was attempting to take a gun 
from one of the officers’’'® The court 
held, “|The] use of any significant 
degree of excessive force in effecting 
otherwise constitutionally valid arrests 
may constitute an unreasonable seizure 
of the person in violation of fourth 
amendment rights.’'? Thus the constitu- 
tionality of force used in any arrest or 
attempted arrest can be determined 
only by a careful examination of all the 
facts surrounding the arrest and a con- 
sequent decision—in light of particular 
facts—that the force used was reason- 
able or unreasonable.?° 

The court reasoned that this result 
was dictated by the Supreme Court's 
holding in Garner, which necessarily im- 
plied that the “use of any significant 
force, up to and including deadly force, 
not reasonably necessary to effect an 
arrest—as where the suspect neither 
resists nor flees or where the force is 
used after a suspect's resistance has 
been overcome or his flight thwarted— 
would be constitutionally unreasona- 
ble’’2! In looking to the Fourth Amend- 
ment as the source of protection from 
excessive force in arrests, the court 
noted that its holding did not apply to 
excessive force claims arising in other 
contexts—for example, force used on 
pretrial detainees, corporal punishment 
of schoolchildren, or discipiinary mea- 
sures against convicted prisoners, none 
of which would be governed by the 
Fourth Amendment standard.?? 

The way in which a court examines 
facts and then balances the govern- 


ment's interest in making an arrest 
against the force used to effect that ar- 
rest can be illustrated best, perhaps, by 
the recent case of Martin v. Gentile. In the 
early morning darkness of January 15, 
1980, members of the Emergency Ser- 
vice Team (EST) of Prince George's 
County, Maryland, concealed them- 
selves in roadside brush and waited to 
arrest Felicisimo Martin, who was sus- 
pected of committing a series of violent 
rapes. Another group of officers staged 
an accident and stopped cars as they 
approached the scene. When Martin 
came to the roadblock, the EST mem- 
bers surrounded his car and ordered 
him to get out. When he refused, officer 
Donald Chamblee reached inside and 
grabbed Martin by the shirt. In the en- 
suing melee, Sergeant William Spalding 
rammed a loaded shotgun through the 
car's windshield, forcing Martin to 
release his grip on the steering wheel. 
Martin was then pulled from the car and 
landed with his hands pinned beneath 
him on the glass-covered road. Several 
years later, after his conviction and im- 
prisonment for rape, he sued, alleging 
that the officers who had arrested him 
had used force in excess of that permit- 
ted by the Constitution. The court de- 
cided that Martin's constitutional rights 
were not violated by this arrest.?? 

In explaining its decision the court 
reviewed the following facts that led to 
Martin's arrest and influenced the way 
it was made. Maryland police officers 
had good reason to believe that Martin 
had committed a “series of remarkably 
similar violent rapes and obtained a 
warrant for his arrest. Because the rapist 
had used a large knife in the commis- 
sion of his crimes and cut several of his 
victims, the detectives were concerned 
that Martin would be armed and dan- 
gerous and likely to resist arrest.’?4 This 
conclusion was supported by the fact 
that Martin previously had been con- 
victed for attempted robbery, had been 
arrested for assault with a switchblade, 
“and was believed to have some train- 
ing in the martial arts.’2° 

As the arrest began, Martin was sit- 
ting in an idling car, and the police were 
on foot. He ignored an order to get out 
of his car and resisted attempts to pull 
him out. The court noted further that, 
in the dim light, Sergeant Spalding 
“thought he saw Martin reach for a 
weapon... . [and] was concerned about 
the safety of Officer Chamblee, who was 
locked in hand-to-hand struggle with 





Martin. Forced to make a split-second 
decision, Sergeant Spalding pointed the 
shotgun at Martin and rammed its bar- 
rel at him through the windshield.’?° 

On the basis of these facts, the court 
held that the amount of force used was 
constitutional. In retrospect the arrest 
“probably could have been accom- 
plished with fewer officers and without 
ramming the shotgun through the wind- 
shield.’2? But, as the court emphasized, 
the number of officers and the force em- 
ployed to make an arrest need not be 
minimal—only reasonable.?® 

Martin v. Gentile confirms that, in judg- 
ing claims of excessive force during an 
arrest, the fourth circuit court of appeals 
will look exclusively to the Fourth 
Amendment, ‘the only part of the Con- 
stitution that speaks directly to seizures 
of the person.’2? The court defines this 
standard as wholly objective: “The 
question is whether the officer's actions 
are ‘objectively reasonable’ in light of 
the facts and circumstances confronting 
him, without regard to his own subjec- 
tive intent or motivation.’?° Subjective- 
ly good intentions on the part of an 
officer will not make an objectively un- 
reasonable use of force constitutional. 
But, in assessing the objective reason- 
ableness of force used in an arrest, “due 
regard must be given to the fact that 
police officers are often forced to make 
split-second judgements, under tense, 
dangerous and rapidly moving circum- 
stances, about the amount of force 
necessary to effect a particular arrest.’?! 

On May 15, 1989, when the United 
States Supreme Court decided Graham 
v. Connor, it confirmed that the legal anal- 
ysis followed in Martin v. Gentile is the cor- 
rect one. In Graham the Court examined 
the forcible detention of Dethorn 
Graham, based on what police per- 
ceived as suspicious conduct in a con- 
venience store. In fact, Graham, a 
diabetic, was not engaged in any crime: 
his erratic behavior was caused by an 
insulin reaction.22 He sued the City of 
Charlotte and several of its police 
officers for injuries sustained during his 
arrest. The Court, making “explicit what 
was implicit in Garner's analysis;’ held 
that “all claims that law enforcement 
officers have used excessive force— 
deadly or not—in the course of an ar- 
rest, investigatory stop, or other ‘seizure’ 
of a free citizen should be analyzed un- 
der the Fourth Amendment and its 
‘reasonableness standard.’3? The Court 
expressly limited its holding in Graham 


to cases involving arrests; it did not ad- 
dress the question of “whether the 
Fourth Amendment continues to pro- 
vide individuals with protection against 
the deliberate use of excessive physical 
force beyond the point at which arrest 
ends and pretrial detention begins.’>4 


Excessive Force 
during Pretrial Detention 


When a plaintiff claims that excessive 
force was used after arrest but while the 
plaintiff was still in pretrial detention, a 
federal court in the fourth circuit will 
look to the Fourteenth, rather than the 
Fourth, Amendment to determine 
whether the plaintiff's constitutional 
rights were violated. Arrest can extend 
over a lengthy period and include ef- 
forts not only to capture a suspect but 
also to maintain custody. Therefore, 
drawing a line between the end of ar- 
rest and the beginning of pretrial deten- 
tion can require considerable subtlety. 
Nevertheless, in the fourth circuit the 
placement of that line determines the 
legal standard to be employed. 

Constitutional protection of pretrial 
detainees was derived from the Four- 
teenth Amendment in Rochin v. California. 
Antonio Rochin was suspected of sell- 
ing narcotics and had swallowed two 
capsules during his arrest. At the direc- 
tion of three deputy sheriffs of Los An- 
geles County, a doctor inserted a tube 
into Rochin’s stomach against his will 
and introduced an emetic solution that 
produced vomiting. The evidence recov- 
ered through this technique was admit- 
ted against Rochin at trial. The Supreme 
Court held that Rochin’s conviction had 
been obtained by means that “shocked 
the conscience’ and violated the Four- 
teenth Amendment's due process 
clause, which protects an individual's in- 
terest in life, liberty, or property from 
arbitrary intrusions by a state.* Through 
subsequent interpretation it has be 
come settled law that the Fourteenth 
Amendment's due process clause pro- 
tects individuals from excessive force 
during pretrial detention. 

The Rochin standard of conduct has 
been developed into a three-pronged 
test that, in one version or another, has 
been adopted by most federal courts, 
including the United States Court of Ap- 
peals for the Fourth Circuit. To deter- 
mine when the use of force against a 
suspect in pretrial custody violates his 


or her constitutional rights, a court must 
look to the ‘relationship between the 
need and the amount of force that was 
used, the extent of injury inflicted, and 
whether force was applied in a good 
faith effort to maintain or restore dis- 
cipline or maliciously and sadistically for 
the very purpose of causing harm.’?¢ 

The case of Justice v. Dennis presented 
the question of which constitutional 
protections—those of the Fourth 
Amendment, those of the Fourteenth 
Amendment, or both—extend to a sus- 
pect during the process of arrest and 
pretrial detention. On December 19, 
1982, trooper W. B. Rose of the North 
Carolina Highway Patrol arrested Gary 
Wayne Justice for driving while im- 
paired. Rose took Justice to the highway 
patrol office for a breathalyzer test, 
which revealed a high concentration of 
alcohol. Because Justice was obstreper- 
ous and abusive, Rose asked John Den- 
nis, a fellow trooper, to accompany him 
in transporting Justice to the Onslow 
County Courthouse. After a brief ap- 
pearance before the magistrate, Justice 
was escorted to a visitors room and or- 
dered to remain there until he was 
booked. Nevertheless, Justice tried to 
leave, and Dennis pushed him against 
a wall. When Justice was brought into 
the booking area, he began to struggle 
with both officers, and Dennis sprayed 
Justice with mace. Justice sued, claiming 
that the amount of force used by the 
trooper violated the Constitution. The 
ultimate decision favored Dennis.*’ 

The pushing and macing about which 
Justice complained occurred after a 
magistrate had found probable cause to 
detain him for trial but before he was 
booked and released on bond. That fact 
was Crucial to the outcome of the case. 
A minority of the court argued that an 
arrest “lasts as long as the arresting 
officer retains custody of the person ar- 
rested, so that fourth amendment pro- 
tections against reasonable uses of force 
clearly apply throughout that period.’** 
But a majority concluded that Justice's 
arrest had been completed, that he was 
entitled only to the protection of the 
Fourteenth Amendment's due process 
clause, and that the trial court had 
properly applied the three-pronged test 
for permissible force under the due 
process clause.*? 

In reaching this last conclusion, the 
court observed that (1) the state's in- 
terest in maintaining custody and con- 
trol of a criminal defendant permits law 
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enforcement officers to exercise a cer- 
tain degree of force and (2) force was 
employed against Justice because he 
was actively resisting confinement. The 
court noted further that while Justice 
had suffered demonstrable injuries, the 
record did not indicate that they were 
severe or permanent. On the basis of 
these facts the court held that the 
officers detaining Justice did not use 
force maliciously but rather in good faith 
and in proportion to a legitimate need.‘° 

Justice v. Dennis shows the standards ap- 
plicable under the Fourth and Four- 
teenth amendments in sharp relief. 
While the Fourth Amendment standard 
is entirely objective, the Fourteenth 
Amendment standard takes into ac- 
count a subjective factor: the intent or 
motivation of the police officer. Under 
the Fourteenth Amendment standard, 
objectively unreasonable force does not 
necessarily violate the Constitution; it is 
simply one factor to be considered. Fur- 
ther, in theory the Fourth Amencment 
standard can be violated without inflict- 
ing physical injury; violation of the Four- 
teenth Amendment must be deter- 
mined in part by the severity of harm 
inflicted. Federal courts agree that “not 
every push or shove” infringes constitu- 
tional rights.*! 


Civil Liability 

The statute that allows plaintiffs to sue 
in federal court for a violation of the 
Constitution (or a federal statute) is codi- 
fied in Section 1983, Title 42 of the 
United States Code. This law, popularly 
known as Section 1983, authorizes le- 
gal action only when agents of a state 
are responsible for the deprivation of 
civil rights. Thus a police officer can be 
sued under Section 1983 only when act- 
ing within the scope of his or her em- 
ployment. An officer may be sued in 
either of two capacities— ‘personal ca- 
pacity” or “official capacity"’—but usual- 
ly is sued in both. In the first case the 
plaintiff seeks to recover from the 
officer's personal assets; in the second 
case the plaintiff seeks recovery from 
the governmental entity employing the 
officer.4? 

The excessive use of force is a deliber- 
ate “affirmative abuse of power’ and is 
a valid basis for a suit under Section 
1983.43 But a negligent act that injures 
life, liberty, or property does not impli- 
cate the due process clause.‘4 For exam- 
ple, a police officer who accidentally 
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discharges his or her gun, thereby injur- 
ing a suspect or a bystander, cannot be 
sued successfully under Section 1983.*° 
When a plaintiff asserts a valid Section 
1983 claim and the case meets certain 
procedural requirements, the plaintiff 
can have the federal court also hear 
state law claims that arise from the same 
incident. Typically these state law claims 
are for assault, battery, or wrongful 
death.** 


Conclusion 


The Fourth Amendment regulates not 
only why but also how an arrest is made, 
and its reasonableness standard ex- 
tends to any significant use of force. In 
the fourth circuit this standard governs 
excessive force claims arising from ar- 
rest, and the Fourteenth Amendment's 
substantive due process standard 
governs excessive force claims arising 
from pretrial detention. The Fourth 
Amendment standard is an entirely ob- 
jective one: it determines whether the 
amount of force used was actually 
necessary in light of all the facts. In con- 
trast, the Fourteenth Amendment stan- 
dard is partially subjective: it weighs not 
only whether the force used was 
proportionate to the force needed but 
also whether force was used in a good 
faith belief that it was necessary. + 
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hen a North Carolina employ- 
er hires an applicant, the legal 
presumption that governs their 


working relationship is that the employ- 
ment is ‘‘at will'’’"—that is, employment 
is at the will of either party, and the em- 
ployer is free to dismiss the employee 
at any time without explanation or le 
gal penalty! The employment at will 
presumption applies to both public and 
private sector employment. 

In the public sector, the at-will status 
of employees is, in some instances, ex- 
plicitly stated in the North Carolina 
General Statutes.2 For example, GS. 
153A-103(2) provides that sheriffs’ 
deputies “serve at the pleasure of the 
appointing officer’’ Similarly, G.S. 
160A-147 states that a city manager is 
appointed by the council “to serve at its 
pleasure.’ For other public employees, 
the presumption of employment at will 
holds unless the employee proves 
otherwise. 

The employment at will rule has been 
described as granting employers the 
right to dismiss an employee ‘for good 
cause, for no cause, or even for cause 
morally wrong”? If this was ever an ac- 
curate representation of the rule in 
North Carolina, however, such a state- 
ment is clearly not accurate today. In re- 
cent years certain exceptions to the 
employment at will rule have been 
recognized by the courts, both in North 
Carolina and elsewhere, with the result 
that employers may no longer simply 
discharge employees without worrying 
about possible legal challenges. Three 
broad categories of exceptions to the 
employment at will rule have devel- 
oped: statutory exceptions, common- 
law exceptions, and so-called property 
right exceptions. This article describes 


each of these exceptions as it applies to 
local government employees and em- 
ployers and discusses recent federal and 
state court decisions that have eroded 
the employment at will rule. 


Statutory Exceptions 


Statutory exceptions represent legis- 
lative modifications, at both the feder- 
al and state level, of an employer's right 
to discharge employees. Federal stat- 
utes that modify the employment at will 
rule include the Civil Rights Act of 1964 
which prohibits discharge for dis- 
criminatory reasons;‘ the Age Discrimi- 
nation in Employment Act, which 
prohibits discharge solely on the basis 
of age:> and the Rehabilitation Act of 
1973, which bars dismissal of an other- 
wise qualified handicapped employee if 
reasonable accommodation of the 
handicap can be made.® 

Similarly the North Carolina General 
Statutes modify the employment at will 
rule by prohibiting dismissal for em- 
ployee activities such as serving on a 
jury;’ participating in an unemployment 
compensation hearing; filing a workers 
compensation claim:? filing a wage and 
hour complaint;'° and filing a complaint 
of unsafe working conditions:'! Thus the 
doctrine of employment at will in North 
Carolina does not, in fact, allow an em- 
ployer, public or private, to discharge an 
employee for any reason; rather, it al- 
lows a discharge for any reason that 
does not violate federal or state stat- 
utes. As discussed below, there are ad- 
ditional reasons for dismissal that may 
not be relied on by employers. 
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Judicially Created 
Exceptions 


judicially created exceptions to the 
rule of employment at will are based on 
a finding of breach of contract or the 
tort of wrongful discharge (as opposed 
to the legislature or Congress having 
created a statutory exception). In other 
words, in this second group of excep- 
tions, the court finds either that the par- 
ties themselves, through their actions, 
have created a contractual exception to 
the employment at will rule or that the 
employer's motive in dismissing an em- 
ployee violates some tenet of public 
policy. 


Implied employment contracts 


Obviously one way in which an em- 
ployer and employee may make their 
employment relationship other than at 
will is to execute a written contract set- 
ting forth the terms and conditions of 
employment for a specified length of 
time. Indeed, in many employment set- 
tings such as the public schools and 
universities, employment contracts are 
commonplace. However, they are not 
routinely used in local government em- 
ployment. Nonetheless, courts some- 
times have found that an employment 
contract has been created by implica- 
tion, either by representations made at 
the time of hiring? by statements con- 
tained in personnel handbooks!? or 
even by an implied covenant of good 
faith and fair dealing! Examples of each 
of these bases for finding an employ- 
ment contract follow. 

A case in which a court found that 
representations made at the time of hir- 
ing created an exception to employment 
at will is Sides v. Duke Hospital!> The plain- 
tiff in the case, Marie Sides, worked as 
a nurse anesthetist at Duke Hospital in 
Durham, North Carolina. She was dis- 
charged after eleven years of service 
and brought a wrongful discharge ac- 
tion. The court ruled that Sides was en- 
titled to maintain her claim of wrongful 
discharge, based on representations 
made to her that if she were to leave 
Michigan and come to work in North 
Carolina, she would be discharged only 
for incompetence. Furthermore, her 
move from Michigan constituted suffi- 
cient consideration (that is, a thing of 
value) to make her employment con- 
tract enforceable!*® 
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A case arising outside North Carolina 
in which a court found statements con- 
tained in a personnel handbook suffi- 
cient to create an employment contract 
is Renny v. Port Huron Hospital!’ The plain- 
tiff in the case, Karen Renny, was dis- 
charged for insubordination and filed 
suit for wrongful discharge, claiming that 
her employer's handbook established a 
contractual requirement that employees 
be discharged for good cause only. The 
Michigan court found that the hand- 
book constituted a just-cause employ- 
ment contract, irrespective of the fact 
that the employee had not signed a 
statement that she agreed to abide by 
its terms and irrespective of the em- 
ployee’s knowledge of the hospital's 
policies before being hired: 

A provision in the employment contract 

providing that an employee shall not be 

discharged except for cause is legally en- 
forceable whether by express agreement. 
oral or written, or as a result of an em- 
ployee's legitimate expectations grounded 

in an employer's policy statements. These 

legitimate expectations may be grounded 

in an employer's written policy statements 

as set forth in the manual of personnel poli- 

cies!* 

In contrast, in the last decade it has 
become settled North Carolina law that 
conditions of employment unilaterally 
promulgated in a handbook or policy 
manual do not constitute an exception 
to at-will employment in that no con- 
tract is created by the handbook!? For 
example, in Smith v. Monsanto Company 
plaintiff Lura Smith challenged the 
failure of her employer to follow its em- 
ployee recall policy as set forth in a 
booklet distributed to all employees.?° 
The policy provided terminated em- 
ployees with a choice between sever- 
ance pay or layoff with a possibility of 
recall for one year. Smith chose layoff 
but was not recalled when her employ- 
er began rehiring employees. The court 
characterized the recall procedure set 
forth in the employee handbook as “a 
gratuitous benefit’ and held that there 
was no enforceable contract.?! 

One note on the handbook cases: in 
some states, courts have been willing to 
recognize an exception to the employ- 
ment at will rule when the employee 
proves that he or she relied on state- 
ments made in a handbook in making 
employment decisions and thereby 
suffered adverse consequences (for 
example, refusing other employment 
opportunities because the current em- 


ployer’s handbook promised ‘‘lifelong 
job security’ and then being fired 
without cause). The term for the legal 
theory under which the courts recognize 
these claims is detrimental reliance? A 
detrimental reliance claim does not re- 
quire proof that a binding employment 
contract existed, only proof (1) that the 
employer should have reasonably ex- 
pected its promises to be relied upon 
by the employee and (2) that the em- 
ployee did in fact act or refrain from act- 
ing on the basis of the employer's 
promises.?? The North Carolina courts 
have not determined whether detrimen- 
tal reliance on a handbook is sufficient 
to create a contract.?4 
Finally, some state courts have found 
an exception to the doctrine of employ- 
ment at will in the case of an implied 
covenant of good faith and fair dealing. 
In these cases, an employer's decision 
to dismiss an employee is challenged as 
arbitrary, with the employee claiming 
that the employer had no right to fire 
employees for a ‘bad reason.” For ex- 
ample, the Montana courts, in Gates v. Life 
of Montana,?> recognized the theory that 
there is an implied covenant of good 
faith and fair dealing in employment 
contracts and subsequently described 
the covenant exception this way: 
Whether a covenant of good faith and fair 
dealing is implied in a particular case de- 
pends upon objective manifestations by 
the employer giving rise to the employee's 
reasonable belief that he or she has job 
security and will be treated fairly. . . . [T}he 
implied covenant protects the investment 
of the employee who in good faith accepts 
and maintains employment reasonably be- 
lieving their job is secure so long as they 
perform their duties satisfactorily, [and] 
such an employee is protected from bad 
faith or unfair treatment by the employer.?¢ 


The North Carolina courts have not 
recognized the implied covenant excep- 
tion to the doctrine of employment at 
will. In fact, proponents of this theory 
have found limited acceptance in the 
courts nationwide.’ 


Wrongful discharge claims 


Courts in a number of jurisdictions 
have recognized an exception based on 
the tort of wrongful or abusive dis- 
charge. This theory, in its narrowest 
form, holds that an employer may not 
dismiss an employee in violation of a 
public policy set forth in a statute.?8 In 
its broader form, the theory holds that 





an employer may not dismiss an em- 
ployee for reasons of malice, bad faith, 
or retaliation, as to do so contravenes 
public policy.?9 

The question of whether the dismis- 
sal of an employee violates public poli- 
cy is obviously one subject to differing 
interpretations. A broad approach is 
typified by a decision of the Arizona 
Supreme Court, in which it attempted 
to define the scope of the tort of wrong- 
ful discharge for violation of public 
policy: 


There is no precise definition of the term. 
In general, it can be said that the public 
policy concerns what is right and just and 
what effects the citizens of the state have 
collectively. It is to be found in the state's 
constitution and statutes and, when they 
are silent, in its judicial decisions. Although 
there is no precise line of demarcation 
dividing matters that are the subject of 
public policies from matters purely per- 
sonal, a survey of cases in other states in- 
volving retaliatory discharges shows that 
a matter must strike at the heart of a 
citizen's social rights, duties, and respon- 
sibilities before the tort will be allowed.*° 


Thus the broad view of the wrongful 
discharge tort, not accepted by the 
North Carolina courts, holds that an em- 
ployer may not terminate an employee 
for refusal to commit unlawful acts as set 
forth by statute, for performing impor- 
tant public obligations, or for exercising 
certain legal rights or privileges.?! 

The more limited view of the wrong- 
ful discharge tort taken by the North 
Carolina courts is typified by the semi- 
nal decision of Sides v. Duke Hospital.32 The 
plaintiff, a nurse anesthetist, brought a 
wrongful discharge action against the 
hospital alleging that she had been dis- 
missed in retaliation for her refusal to 
commit perjury in a medical malpractice 
trial. The court agreed that such a dis- 
missal was a wrongful discharge: 


|Wihile there may be a right to terminate 
a contract at will for no reason, or for an 
arbitrary or irrational reason, there can be 
no right to terminate such a contract for 
an unlawful reason or purpose that contra- 
venes public policy. . .. We hold, therefore, 
that no employer in this State, notwith- 
standing that an employment is at will, has 
the right to discharge an employee and 
deprive him of his livelihood without civil 
liability because he refuses to testify un- 
truthfully or incompletely in a court case, 
as plaintiff alleges happened here.*? 


Subsequent decisions of the North 
Carolina courts have made it clear that 
the public policy exception is to be con- 


strued quite narrowly. For example, in 
Trought v. Richardson the court refused to 
recognize an abusive discharge claim 
where a nurse alleged that she was dis- 
charged in retaliation for transferring 
licensed practical nurses out of the 
emergency room because they were 
performing procedures in violation of 
hospital policy and state law.*4 And in 
Coman v. Thomas Manufacturing Company 
the court refused to recognize a public 
policy exception where an employee 
was fired for refusing to drive his truck 
longer than the time allowed under 
United States Department of Transpor- 
tation regulations.** ‘|Wjhile we recog- 
nize the strong public policy interests 
which support the federal motor carri- 
er safety regulations,’ the court said, “it 
is not necessary or efficient for this 
Court to create a state tort cause of ac- 
tion;’ because the employee could file 
a complaint with the United States 
Department of Labor.?¢ 

In other words, the public policy ex- 
ception to the doctrine of employment 
at will is narrow because it requires the 
employee to show a violation of a 
specific statutory mandate and requires 
proof that the statute itself evinces im- 
portant public policy concerns. In fact, 
the Sides case and its progeny hold only 
for the limited proposition that one can- 
not be dismissed for refusal to commit 
an illegal act in a legal proceeding.*” The 
only other North Carolina case in which 
a discharged employee has sued sucess- 
fully for wrongful discharge in violation 
of public policy involved an allegation 
that the employee was fired for testify- 
ing at an unemployment compensation 
hearing on behalf of another employee 
who had been fired.?# 


Property Right 
Exceptions 


A third source of exceptions to the 
employment at will rule is found only in 
public-sector employment: the vesting 
of a “property right’ to employment. 
The Fourteenth Amendment's guaran- 
tee that no person may be deprived of 
property without due process has been 
construed to extend to a property in- 
terest in employment.?? A property in- 
terest arises when a public employee 
can demonstrate a reasonable expecta- 
tion of continued employment because 
the employer has established a binding 


policy that dismissal will occur only for 
stated reasons. For example, county em- 
ployees subject to the State Personnel 
Act may be fired only for ‘just cause.’¢° 
The effect of this language is to create 
a property right in employment that 
may be taken from the employee only 
following the constitutional require- 
ments of substantive and procedural 
due process.*! 

The question of what acts by the pub- 
lic employer are necessary to create a 
property interest in employment is not 
easily answered. Of course, if a statute 
clearly states that employees may be 
discharged only for just cause or for mis- 
conduct in office, there is little difficulty 
in concluding that the employment rela- 
tionship is other than at will. The more 
difficult question arises when a city or 
county enacts personnel policies stating 
that employees may be discharged for 
failure in personal conduct or perform- 
ance and that provide detailed proce- 
dures for dismissal. A recent case, 
Pittman v. Wilson County,4? may provide 
some answers. Note, however, that the 
Pittman case was decided by the United 
States Court of Appeals of the Fourth 
Circuit, not the North Carolina state 
courts. Thus its predictive value may be 
limited. 

In 1971 the Board of County Commis- 
sioners of Wilson County adopted a per- 
sonnel resolution to “govern the 
appointment, salary, promotion, demo- 
tion, dismissal and conditions of em- 
ployment of employees of Wilson 
County.’*? The terms of the personnel 
resolution were printed and distributed 
to all Wilson County employees in the 
form of an employee handbook. 

According to Article Ill, Section 5 of 
the resolution, “Disciplinary Action,’ 
“|A]n employee . . . may be dismissed 
by a department head and/or the 
County Manager. The degree and kind 
of action will be based upon the sound 
and considered judgment of the depart- 
ment head and the County Manager in 
accordance with the provisions of this 
policy to assure that the intent of the 
policy is followed.’4 The policy further 
stated that ‘the causes for |employee| 
demotion or dismissal fall into two 
categories: (1) causes relating to per- 
formance of duties, and (2) causes relat- 
ing to personal conduct detrimental to 
public service.’*® 

The Wilson County policy also con- 
tained an extensive procedure requiring 
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employees who demonstrate unsatisfac- 
tory performance to receive at least 
three warnings before dismissal and 
listed representative instances of mis- 
conduct that could serve as the basis for 
discipline or dismissal. In addition, the 
policy required that an employee dis- 
missed for performance or conduct be 
afforded a ‘“pre-dismissal conference 
between the supervisor and/or the 
department head and the employee:’*¢ 
it further required the supervisor or 
department head to specify the reasons 
for the proposed dismissal during this 
conference and to afford the employee 
an opportunity to respond. 

Vickie L. Pittman, an employee in the 
Wilson County sheriff's office, was ac- 
cused of misconduct by her supervisor. 
She resigned her position in lieu of dis- 
missal. A few days later, Pittman con- 
tacted her former employer, arguing 
that her resignation had been coerced 
and demanding a discharge hearing. 
The county refused. Pittman then filed 
suit claiming that her termination 
without a predismissal hearing before 
an impartial official violated her due 
process guarantees under the Four- 
teenth Amendment. 

The district court, contrary to the 
report and recommendations of a 
magistrate initially appointed to hear 
the case, granted Wilson County's mo- 
tion for judgment without a trial on the 
pleadings in the case (summary judgment). 
In doing so the court found that Pittman 
had not been discharged from her job 
as a telecommunicator and that even if 
her resignation was construed as a dis- 
charge, Pittman had no property in- 
terest in her job. Under North Carolina 
law, held the court, Pittman was an at- 
will employee entitled to no due process 
guarantees.*’ 

The Court of Appeals for the Fourth 
Circuit affirmed the holding of the dis- 
trict court.** Critical to the court's deter- 
mination was its finding that her 
asserted basis for due process guaran- 
tees was the Wilson County personnel 
resolution discussed above. The court 
rejected Pittman’s claim that the reso- 
lution’s restrictions on the circumstances 
under which an employee could be dis- 
charged, which were communicated to 
county employees and managers, were 
sufficient to create a property interest 
under North Carolina law and thus were 
binding on the county. Instead, the 
court held that because the restrictions 
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were only set forth in a resolution, not 
in an ordinance or statute, they were not 
binding: 

The resolution is a part of a manual that 

describes itself as merely a “Welcome to 

All Employees of Wilson County.” The lan- 

guage simply is not typical of that used in 

an ordinance or statute having the effect 
of law. Moreover, the subject matter of the 
personnel resolution is administrative in na- 
ture. It supplies internal guidelines to 
County officials for the administration of 
the County's employment positions, includ- 
ing the disciplining and discharge of em- 
ployees.*? 
Having found no basis for Pittman’s 
claim that she was other than an at-will 
employee, the court concluded that she 
was not entitied to due process in the 
termination of her employment. 

In making the distinction between the 
nonbinding nature of personnel resolu- 
tions and the binding nature of or- 
dinances and statutes, the court 
examined the North Carolina General 
Statutes. Noting that the statutes “do 
not expressly address the distinction be- 
tween an ordinance and a resolution;’*° 
the court nonetheless found significant 
the requirement that specific proce- 
dures be followed in enacting county or- 
dinances. Quoting G.S. 153A-45, the 
court declared that in order for an ordi- 
nance to be enacted by the county 
board of commissioners, the proposed 
ordinance ‘must receive the approval of 
all the members of the board.” In do- 
ing so, however, the court apparently ig- 
nored two other significant provisions of 
G.S. 153A-45: first, that the procedures 
are for the adoption of an ordinance or 
“any action having the effect of an ordinance’ 
which presumably would include a per- 
sonnel resolution (emphasis added): 
second, that the procedures also pro- 
vide for the adoption of an ordinance 
by a majority vote at a second board 
meeting. 

This finding is troubling, both because 
it selectively quotes from the statutes to 
imply that an ordinance may only be 
enacted by unanimous declaration, thus 
indicating a greater distinction between 
an ordinance and a resolution than is 
perhaps due, and because it indicates 
that a county can ignore the require- 
ments of a duly enacted personnel reso- 
lution with impunity. 

The court's distinction between a 
resolution and an ordinance is simply 
not supported by history or practice. 
Since 1973 GS. 153A-12 has provided 


that “except as otherwise directed by 
law, each power, right, duty, function, 
privilege and immunity of the corpora- 
tion [the county] shall be . . . carried into 
execution as provided by ordinance or reso- 
lution of the board of commissioners’ 
(emphasis added). No explicit distinc- 
tion is drawn between an ordinance and 
a resolution. Further, G.S. 153A-94 pro- 
vides that counties may adopt person- 
nel procedures (which clearly include 
dismissal procedures) without drawing 
any distinction between the adoption of 
such procedures as rules, regulations, 
ordinances, measures, or policies. 

The case also is potentially confusing 
because of what it inescapably implies 
but does not clearly express: in North 
Carolina a person employed by a city or 
county under the terms of a personnel 
ordinance stating that employees may 
be dismissed only for cause does have a 
property interest in continued employ- 
ment.*' The confusion arises from the 
court's emphasis on the fact that the 
personnel resolution was communicated 
to the Wilson County employees in the 
form of a handbook. The real issue is 
not the form in which any assurance of 
continued employment was made but, 
rather, whether in fact such assurances 
were made at all. 

Thus the property right exception to 
the employment at will rule in North 
Carolina is not clearly settled. Certain- 
ly where a city or county enacts a per- 
sonnel ordinance analogous to the State 
Personnel Act provision that employees 
may be dismissed only for just cause, a 
property right is created. Where, 
however, that same statement is con- 
tained in a handbook, a resolution, a 
standard operating procedure, or some 
other form, the Pittman case indicates 
that no property interest is likely to be 
found. Whether the North Carolina 
courts will be willing to follow Pittman if 
the opportunity arises remains to be 
seen. 


Conclusion 


To state that an employee in North 
Carolina may be discharged for “good 
cause, for no cause, or even for cause 
morally wrong” is no longer correct (if 
such was ever the case). The exceptions 
created to the employment at will rule 
by state and federal law, by cases find- 
ing a public policy exception, and by 





recognition of a property interest in em- 
ployment have modified substantially 
the latitude of local government em- 
ployers in dismissals. Public officials 
responsible for discharging employees 
are advised to remain vigilant in this 
rapidly evolving area of the law. + 
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Preparing 
Our Work Force 
for the Future 





echnology is challenging the fun- 
“Tarn assumptions underlying 

the organization and content of 
public education in North Carolina— 
from preschool through the university. 
Before the Industrial Revolution, formal 
education was reserved for the mem- 
bers of social and economic elites. By 
the mid-nineteenth century, mechaniza- 
tion and the increasing use of printed 
information in a wide range of economic 
activities meant that a growing number 
of workers needed basic reading skills 
not normally achieved without formal 
schooling. However, little attention was 
given to the cultivation of higher-order 
thinking skills, except among those who 
were expected—for social and economic 
reasons—to go on to institutions of 
higher education! 

That level of learning may have been 
appropriate for those times. However, 
as the report of the Governor's Commis- 
sion on Literacy points out, ‘‘[t}he level 
of literacy required for functioning on 
the job, in the home and in the commu- 
nity changes as our society changes.’? 
Today literacy means more than mere- 
ly being able to read simple sentences. 
It requires a person not only to read and 
write but also to analyze fairly compli- 
cated written material. It requires a per- 
son to reason and to solve problems. 
Without these skills, today’s workers will 
be limited in the workplace—both in the 
present and, to an even greater extent, 
in the future. 

A cursory comparison of the college 
preparatory curriculum and the gener- 
al and vocational curricula offered in 
public high schools across the nation 
reveals a major shortcoming: the prepa- 
ration offered young people who are 
not bound for four-year baccalaureate 


programs assumes that they do not 
need to understand and master the con- 
cepts that support the effective use of 
mathematics, science, and the English 
language. The curriculum fails to 
challenge them to do the “hard stuff.’ 
It assumes, in a profound and funda- 
mental sense, that they do not need to 
think for themselves.? In fact, those 
bound for college may have four more 
years to develop this skill; but for the 
rest, this may be their last chance, at 
least in a classroom setting. 

These assumptions about the need to 
think were developed in the nineteenth 
century in response to the Industrial 
Revolution and the mechanized assem- 
bly line. But they still provide the per- 
vasive underpinnings of public 
education in the late twentieth century. 
In the workplace of the twenty-first cen- 
tury, virtually all workers will need to be 
able to think for themselves, to commu- 
nicate orally and in writing, to solve 
problems working with others, and to 
work independently. 

The impact of the “information revo- 
lution’’ and the application of 
information-intensive technologies are 
altering in some radical ways the skills 
that will be required of the workers in 
the future—even for what traditionally 
have been low-skilled jobs such as jani- 
tors and fast-food service employees. 
The skill requirements for virtually every 
job in North Carolina's economy are 
changing under the pressures of new 
technology, new business practices, and 
stiff international competition. As Lester 
Thurow pointed out in a New York Times 
editorial, recent advances—such as par- 
ticipatory management, statistical 
process control, and just-in-time inven- 
tory systems—require workers to master 
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Upgrading the skills of the 
work force in North Carolina 
is the single most important 
economic challenge facing 
the state today. 


—North Carolina State Goals and Poli- 


cy Board, Building an Economy for 
the 21st Century, 8 


The pervasiveness of the 
literacy issue and the urgency 
of doing something now to 
enhance the knowledge and 
skill of our workforce 
represent top priority 
concerns for the leadership of 
our state. If we are to be 
competitive in the emerging 
world markets, we cannot 
afford further delay in 
expanding and deepening our 
efforts to eliminate these 
devastating circumstances. 


—-William Friday, chairman, 
Governor’s Commission on Literacy 


20 / Popular Government 


complex skills, and these techniques 
cannot be implemented unless the work 
force has better math and problem- 
solving capabilities than it has now.‘ 

Looking at the skill requirements of 
the economy of the future, business 
leaders and education professionals 
agree that there is a need for fundamen- 
tal change. They are painfully aware of 
the statistics that point to the underly- 
ing weakness in North Carolina's labor 
force: 


¢ 1.7 million North Carolinians— 
nearly 40 percent of adults age six- 
teen and older—have less than a 
high school education.° 
As of 1980, only about 55 percent 
of North Carolina's adults age 
twenty-five and older were high 
school graduates, compared with 
66 percent nationally—a ranking of 
forty-seventh among the states.° 
Approximately 890,000 North 
Carolinians age twenty-five and 
older have less than nine years of 
formal schooling: in 1980 this group 
included 22 percent of the white 
population and 34 percent of the 
nonwhite population.’ 
An estimated 6.7 percent of North 
Carolina's public high school pupils 
(approximately 22,800 students) 
dropped out of school during the 
1986-87 school year.’ 
If present trends continue, of the 
students enrolling in the ninth 
grade, 30 percent will drop out be- 
fore graduating.? 


Whose Job Is It? 


The seriousness of the problem and 
the need for far-reaching action cannot 
be denied. But there is little agreement 
about what changes are needed and 
whose responsibility it is to bring them 
about. Business and education leaders 
at roundtables held recently by the fed- 
eral departments of Labor, Education, 
and Commerce expressed a wide diver- 
gence of opinion on whether education 
and training institutions were meeting 
the needs of business and industry even 
in today’s workplace. Two out of three 
business people said that entry-level 
employees did not have the basic skills 
necessary to meet their requirements; 
in contrast, 80 percent of the educators 
thought that their graduates did possess 
the required skills!° 

The issue of how responsibility ought 


to be divided between the public and 
private sectors is a complex one, both 
politically and conceptually. It requires 
that we be very clear-headed about the 
public purpose we are trying to serve. 
Are we trying to enhance the skills of 
students to do a variety of different jobs 
and respond positively to a rapidly 
changing workplace? Or are we sub- 
sidizing business’ costs in hiring and 
training entry-level workers? Either or 
both of these may be our purpose, but 
we must understand that addressing 
one does not necessarily address the 
other. 

The problem is not limited to entry- 
level workers and to the question of how 
much and what specifically they should 
know. Seasoned workers are frequent- 
ly called upon to return to the classroom 
or to learn new skills on the job. Many 
in recent years have found that they lack 
the basic skills in reading, math, and the 
principles of science that would support 
their efforts to acquire new skills. Inter- 
national Business Machines Corporation 
(IBM) discovered after installing fancy 
computers worth millions of dollars in 
its Burlington, Vermont, plant that it had 
to teach high school algebra to thou- 
sands of workers before they could run 
them!' Similarly General Motors Corpo- 
ration found that only one out of four 
experienced mechanics from dealer- 
ships in North Carolina could success- 
fully complete training to service the 
company’s new electronically controlled 
cars without first spending eight to ten 
weeks in remedial courses covering ba- 
sic principles in science and math! 

What is particularly troubling about 
the current situation is that these find- 
ings are not new. The National Acade- 
my of Sciences, together with the 
National Academy of Engineering and 
the National Institute of Medicine, pub- 
lished the findings of a similar survey in 
1984—five years ago!? They also (I) 
found that two out of three employers 
were dissatisfied with the quality of 
entry-level workers and (2) documented 
the fact that the specific vocational skills 
a worker brings into the labor force are 
not nearly as important as his or her 
ability to learn on the job and to return, 
as needed, to a traditional classroom 
setting to acquire new knowledge and 
to develop new skills. 

In the intervening five years’ many 
equally prestigious commissions, 
reports, and studies have been con- 
ducted, yet little appears to have 





changed. In fact, the chorus of com- 
plaints from employers is now louder 
than ever before. 

Meanwhile in North Carolina we have 
spent a lot of time worrying about 
declining SAT scores. We adopted the 
Basic Education Program and have in- 
vested substantial resources, particular- 
ly to improve the college-preparatory 
curriculum. What we may have neglec- 
ted is the fact that the largest segment 
of North Carolina's work force does not 
go to college. 

The National Academy of Sciences 
noted this fact back in 1984 and came 
to a conclusion that was both simple 
and profound. The primary responsibil- 
ity of the public schools must be to pro- 
vide “core competencies’ to all 
students; other goals, whatever their 
merits, must come second: “Those who 
enter the work force after earning a high 
school diploma need virtually the same 
competencies as those going on to col- 
lege, but have less opportunity to ac- 
quire them. Therefore, the core 
competencies must always come first 
during the high school years.’'* The 
academy's report, High Schools and the 
Changing Workplace, acknowledged that 
students may vary widely in capability 
and in learning styles, that no one cur- 
riculum will satisfy the needs of all, but 
that the goal for all must be the same: 
to develop a set of basic skills and com- 
petencies needed for lifelong learning. 
The remainder of the report described 
these core competencies—skills in read- 
ing, writing, computation, reasoning, 
and problem solving that enable a per- 
son to apply what he or she already 
knows to a new situation!> 

A number of reports over the last five 
years have also identified the need to 
develop these core competencies in 
adults already in the work force. 
Responding to this need is essential 
when we realize that 80 percent of the 
work force for the year 2000 has al- 
ready left the classroom. 


Programs in Place 


Despite the rising chorus of com- 
plaints from business, there have been 
some very positive efforts. North Caro- 
lina already has a number of programs 
at all levels of instruction and training— 
in both the public and private sectors— 
that have been successful in addressing 
various aspects of the problem. One ex- 
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Things are changing so quickly that almost half of the jobs of today won't 
exist in the same form at the turn of the century. That suggests massive 
retraining. And massive retraining requires people with a good, solid, basic 
education. A certain amount of on-site training is essential because of the 
types of skills we need. But it is very difficult to train a person to be a robot- 
ics technician if he or she has never worked an algebraic equation. 


—Richard L. Daugherty, General Site Manager, IBM, quoted in The Leader, 3 December 1987, 
sect. 1, p. 11 


North Carolina’s economic growth and progress in a very competitive world 
will depend upon the education and skills of our people. The rapid pace of 
technological change has produced a widening gap between the requirements 
of the workplace and the educational attainment and job skills of workers. 
—Sherwood H. Smith, president and chairman of Carolina Power and Light Company, speaking 


as chairman of the Commission on the Future of the North Carolina Community College System, 
press release, 15 December 1988 
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Only 41 percent of local businesses responding indicated they are satisfied 
with the quality of the high school graduates who apply for employment. 


Employers report that applicants too often are deficient in basic skills of read- 
ing, mathematics and communication. Many do not exhibit expected charac- 
teristics of workers such as consistent attendance, punctuality and 
responsibility. 


«ee 
The vocational/technical training of many students is insufficiently relevant 


to the tasks their jobs require, suggesting that curricula may not match em- 
ployers’ needs. 


—Task Force on Education and Employment, Charlotte-Mecklenburg Chamber of Commerce, 
Educational imperatives: A Community at the Threshhold (Charlotte, N.C.: 1988), 22-23 





The BASICS program, which integrates academics and vocational skills, is designed 
to address problems such as those above voiced by the Charlotte business commu- 
nity. The New Bern—Craven County School System is one unit currently using the 
BASICS concept in the classroom. 

For example, Ed Campbell, a graphic communications teacher at New Bern Senior 
High School, has developed a curriculum that shows students the relationship be- 
tween printing technologies and math and science skills. Using an offset printing 
press requires mathematical computations to align (“register”) the various layers of 
images printed, and the composition of inks used involves chemistry. Paper, which 
is used daily in graphics, also provides exercises in math, science, and English. Stu- 
dents must figure how many sheets of a certain size can be cut from a larger sheet 
and must calculate the cost per page. They also are required to complete a research 
project and report on the history and production of paper. While the project teaches 
them scientific information, the report teaches them how to develop that informa- 
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ample is BASICS: Bridging Vocational 
and Academic Skills. This program is be- 
ing used by several North Carolina 
school systems as a tool to help them 
integrate lessons from different subject 
areas. BASICS offers academic teachers 
ideas for practical, hands-on projects 
that vocational teachers have used suc- 
cessfully with students who learn best 
through application. 

Tech Prep in Richmond County is 
another example. Under this program, 
students receive academic training in 
courses at the high school while receiv- 
ing advanced vocational training at the 
community college. This program pro- 
vides a bridge by which students can 
receive rigorous preparation in both 
academic and vocational skills. 

At the Lincoln County School of Tech- 
nology in Lincolnton, North Carolina, 
the public schools, the local communi- 
ty college, and the business communi- 
ty have joined together to prepare 
students. Although the student popula- 
tion consists primarily of high school 
juniors and seniors, the school is not a 
high school. It is a separate institution 
that also instructs adults in need of 
remedial education or technical skills. A 
unique quality of the school is that cur- 
ricula are planned jointly by the public 
school system and the community col- 
lege, with heavy input from the business 
sector. 

One of the issues now being raised is 
how to pull together what we have 
learned from these local successes to 
develop a comprehensive array of ser- 
vices, combining both public and private 
resources in a system of education and 
training that responds to the needs of 
businesses (both large and small) and 
to the needs of both young people 
preparing to enter the workplace and 
adults who are already working. 

The jobs of the future will require 
workers at all levels of the economy to 
be engaged in lifelong learning. But it 
is unrealistic to expect everyone, or even 
a majority of workers, to graduate from 
high school and then to complete two 
to four years of post-secondary educa- 
tion and training in the sequences we 
have traditionally assumed to be the 
norm. We must devise a system that al- 
lows, even encourages, people to enter 
and leave as appropriate to their in- 
dividual needs, a system that provides 
flexibility while ensuring high standards 
of academic achievement and profes- 
sional excellence. To accomplish this, we 





must begin by acknowledging that there 
is no quick solution, that we are talking 
about fundamental institutional 
changes, and that no “turf” is sacred. 


Working Together 


If we intend to pull together what 
works at the local level, to make this in- 
formation available to professionals in 
other North Carolina school systems, 
and to develop a comprehensive array 
of services, there must be cooperation 
among the public schools, the commu- 
nity colleges, the colleges and universi- 
ties (both public and private), and 
business and industry. Over the years 
there has been some agreement among 
commissions and other study groups 
about some of the problems that need 
to be addressed, although on many is- 
sues there continues to be disagree- 
ment over how to address them. One 
difficulty is that all of these problems are 
interrelated, and one problem cannot 
be solved without affecting the solutions 
to other problems. 

Solutions also have been complicated 
by the fact that in North Carolina 
responsibility for public education is 
shared by the departments of Public 
Education and Community Colleges and 
the university system. Thus any one of 
these institutions can block the best ef- 
forts of the others. And because these 
agencies regularly compete for limited 
budget resources, cooperation on other 
levels is more difficult. Without cooper- 
ation, progress is unlikely on some of 
the most difficult issues. 

Several recent reports have called for 
cooperation and coordination among 
state education agencies. Under the ae- 
gis of the Z. Smith Reynolds Founda- 
tion's Third Century Project, the 
foundation's review of education policy 
was among the first of many studies and 
commission reports to call attention to 
this fact! The North Carolina State 
Goals and Policy Board recommended 
in its 1987 annual report, ‘Building an 
Economy for the 21st Century,’ that the 
chief executive officers of the three 
agencies meet regularly to address such 
major objectives as improving the teach- 
ing of science and math, restructuring 
vocational education to emphasize core 
skills, expanding programs for students 
at risk of dropping cut of school, and 
articulating education and training pro- 
grams across institutional boundaries.” 


1980 





Pee Compoettien of the 


One fact that will impede efforts to respond to the challenge of technology is that our 
labor force will be growing markedly more slowly in the future. The number of workers in 
North Carolina is projected to increase between 1986 and 2000 at a rate of only 1.1 per- 
ree nee tvedl eel sate of 25 percent between 1972 
and 1986. The reason that future growth is projected to be lower is that birth rates have 
been lower in recent years, in-migration rates have remained relatively constant, the “baby 
_ boomers” have already entered the work force, and, finally, there has been a slowing in 
rate of female labor-force participation. 

"Most of our future workers have already left the classroom. Of those who will be in the 
labor force in the year 2000, only 20 percent are still in school. In the past, we have relied 
heavily on new entrants to the labor force as a means of injecting new skills and higher 
levels of technical ability into the workplace. In the future, however, efforts to upgrade the 
overall skill level of workers will need to focus much more heavily on retraining and up- 
grading the existing work force. Doing this will require immediate and effective solutions 
to the widespread problems of illiteracy and lack of technical and mathematical competen- 
cy. Because the labor force is growing more slowly, we can no longer afford to allow 30 
percent of our young people to drop out of high school. Neither can we afford to ignore 
the costs to all of us of allowing our neighbor's children to grow up poor, disadvantaged, 
and sometimes functionally illiterate in a highly technical society. 


Total Labor Force 
(in Millions) 


3,431,119 


1990 
Year 
Source: North Carolina Office of State Budget and Management. 





The General Assembly adopted House 
Bill 245 in 1988, which requires the 
governing boards of the three agencies 
to meet at least once a year ‘to discuss 
educational matters of mutual in- 
terest.’'§ The Governor's Commission on 
Literacy recommended establishing an 
Advisory Commission on Literacy on 
which all three agencies would be 
represented. And most recently, the 
North Carolina Commission on the Fu- 
ture of the Community College System 
called for regular meetings of the chief 
executives? 

Clearly, a number of groups agree that 
North Carolina's three major education 
agencies should meet and should do so 
regularly. In February, 1989, Governor 
Martin convened the first of several edu- 
cation “summits” and invited education 
leaders, legislators, and representatives 
of various interest groups to address the 
issue of teacher salaries. He has pro- 


posed that this group meet monthly to 
address issues of similar importance. 
For these meetings to be effective, the 
topics must continue to be serious is- 
sues in which two or more of the prin- 
cipal agencies have vested interests and 
a commitment to resolving them 

How these institutions approach any 
particular problem is not relevant to this 
discussion; what is important is that they 
develop solutions together. No one edu- 
cation agency by itself can solve any of 
the critical problems facing North 
Carolina. 

North Carolina has a higher percent- 
age of high school dropouts, a lower 
average wage, a lower per capita in- 
come, and a lower life expectancy than 
most other states.?° Although we have 
made improvements in the last few 
years, we still rank near the bottom on 
each of these variables. This does not 
mean that we cannot make additional 
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What defines and limits a career is the individual’s ability to learn through- 
out life. Technology will change, businesses will change, the content of a given 
job will change, and one’s employer will change. What will never change is 
the need to adapt to new opportunities. 


—National Research Council, High Schools in a Changing Workplace, 14 
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improvements. What it does mean is 
that while we are making improvements, 
other states are doing the same. If we 
hope to make life better for the citizens 
of North Carolina, to improve income 
levels, to improve health and other 
measures of well-being, we must first ad- 
dress the issue of education. Education 
for all citizens, young and old, is the cor- 
nerstone for improving our economic 
prosperity. If we want to make things 
better, we must consciously set out now 
to change the way we do things. + 


Notes 


1. See Lauren B. Resnick, Education and Learning to 
Think (Washington, DC.: National Research Council, 
National Academy Press, 1987). 

2. N.C. Department of Administration, Office of 
Policy and Planning, Literacy for the 2\st Century (Raleigh, 
NC.: 1988), 6. 

3. Resnick, Education. 

4. Lester Thurow. “Keeping America Competitive” 
New York Times, 21 August 1988, p. 7. 

5. Literacy for the 2\st Century, 6. 

6. NC. Office of State Budget and Management, 
North Carolina State Government Statistical Abstract, 5th ed 
(Raleigh, N.C.: 1984), xxxviii. 

7. Literacy for the 2\st Century, 6: North Carolina State 
Government Siatistical Abstract, 153 

8. N.C. Board of Education, Statistical Profile: North 
Carolina Public Schools (Raleigh, N.C.: Controller's Office. 
Department of Education, 1988), I-28-I-31 

9. Statistical Profile, -28-1-31. 

10. US. Department of Labor, Department of Edu- 
cation, and Department of Commerce, Building a Qual- 
ity Workforce (Washington, D-C.: Government Printing 
Office, 1988) 

11. Business Week 3070 (19 September 1988): 103 

12. Testimony by a representative of the General 
Motors Corporation before the Commission on the Fu- 
ture of the Community Colleges. 

13. High Schools and the Changing Workplace: The Em- 
ployers’ View (Washington, DC.: National Research Coun- 
cil, National Academy Press, 1984). 

14. High Schools, xii. 

15. “Human Capital: The Decline of the American 
Workforce; a Business Week cover story [3070 (19 Sep- 
tember 1988): 104-108. 129-136]. described these 
competencies in very similar terms. 

16. James Norton, Linda Winter, and Dennis Bar- 
tels, Continuing the Conversation: Observations and Conclu- 
sions about Post-secondary Education in North Carolina 
(Winston-Salem, N.C.: Third Century Project, Z. Smith 
Reynolds Foundation, 1987). 

17. Building an Economy for the 2\st Century (Raleigh, 
N.C.: Department of Administration) 

18. N.C. Gen. Stat. § 1I5C-11. 

19. “Commission on the Future of the North Caro- 
lina Community College System’ (press release issued 
by Manpower Development Corporation, Inc., Chapel 
Hill, N.C., 15 December 1988) 

20. According to the 1980 Census, of North Caro- 
lina adults age twenty-five and older, 55 percent were 
high school graduates, compared with 66 percent na- 
tionally. In 1986, average annual pay in North Caro- 
lina was $17,001, compared with $19,966 nationally. 
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Groundrules 
for Effective Groups 





hy is it that some groups are 
able to tackle difficult tasks, 
pull together, and solve 


problems in a way that makes their 
groups effective while other groups are 
overcome by their tasks even though 
their members have the necessary tech- 
nical skills and are highly motivated? 
One reason is that some groups have an 
effective set of groundrules—implicit or 
explicit—that guides their behavior. 
When members follow these ground- 
rules, they are better able to communi- 
cate, handle conflict, solve problems, 
and make decisions. 

In this article, | describe a set of six- 
teen groundrules that groups can use to 
work more effectively. | explain why they 
work and, using specific examples, illus- 
trate how to use them. A group can 
benefit from these groundrules to the 
extent that (1) it is responsible for solv- 
ing problems, (2) it deals with complex 
or nonroutine problems, (3) each mem- 
ber is treated as making an important 
contribution, (4) group decisions require 
the commitment of every member to be 
effectively implemented, (5) the group 
meets regularly, and (6) the group has 
sufficient time to solve problems. 
Groups for which the groundrules are 
appropriate include management 
teams, regular staff meetings, and task 
forces. With some modifications, they 
also are appropriate for elected or ap- 
pointed boards. 

Although these groundrules can help 
a group become more effective, they are 
not a panacea. The groundrules neither 
replace the struggles of group develop- 
ment nor reduce the risks of openness 
or overcome the lack of trust that often 
prevents groups from using them in the 
first place. Using the groundrules will 


not ensure that members will agree with 
each other, but it will increase the likeli- 
hood that conflicts between members 
will be constructive. Finally, the ground- 
rules are not a quick solution. Although 
they are easy to understand, they are 
difficult to implement. To use them ef- 
fectively, a group must practice them 
regularly over time. 

The groundrules are based on three 
values: valid information, free and in- 
formed choice, and internal commit- 
ment! To solve problems effectively, a 
group must have valid information. Max- 
imizing valid information means that 
members share all information relevant 
to an issue. In addition, they share the 
information in a way that enables other 
members to determine for themselves 
whether the information is valid. The 
second value, free and informed choice, re- 
quires that members make choices 
based on valid information and that 
they can define their own objectives and 
the methods for achieving those objec- 
tives. And the third value, internal commit- 
ment to the decisions, means that 
members feel personally responsible for 
the decisions the group makes. Each 
member is committed to the decision 
because it is intrinsically satisfying, not 
because there are rewards or penalties 
leading him or her to be committed, as 
in the case of ‘external’ commitment. 

The three values reinforce one 
another. Members require valid infor- 
mation to make an informed choice. 
When members make free choices, they 
are more likely to be internally commit- 
ted to those choices. When members 
are internally committed to decisions, 
they are more likely to monitor the de- 
cisions to see that they are implemented 
effectively. This, in combination with the 
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ability to make free choices, leads mem- 
bers to seek more valid information.” 


The Groundrules 


Just as the groundrules are based on 
three reinforcing values, they also are 
supported by each other and work 
together. To fully appreciate this, think 
about how each groundrule reinforces 
the others.? 

= 1) Share ali relevant infor- 
0 mation. This groundrule 
means that each member 
tells the group all the informa- 
tion he or she has that will affect how 
the group solves a problem or makes a 
decision. The sharing ensures that mem- 
bers have a common base of informa- 
tion, and it includes sharing information 
that does not support your position. For 
example, imagine that the group is 
deciding whether to institute flexible 
working hours in the department. You 
want very much to have flexible work- 
ing hours but think that it may require 
more careful coordination of scheduling. 
You also know that if others knew of the 
increased difficulty, they might not be 
as supportive of the idea. Here, sharing 
all relevant information means telling 
the group about the possibility of in- 
creased scheduling difficulties, even 
though the information may reduce the 
chances that flexible hours will be estab- 
lished. One indicator of whether mem- 
bers are sharing all relevant information 
is if they are sharing information that 
does not support their positions. 
= 2) Be specific—use exam- 
= ples. Specific examples use 
directly observable behaviors 
to describe people, places, 
things, or events. Unlike general state- 
ments, specific examples maximize valid 
information because they enable other 
members to determine whether the ex- 
amples are valid. For example, if Bob 
makes the general statement to the 
group, ‘I think some of us are not do- 
ing their share of the work;’ other mem- 
bers cannot determine whether the 
statement is valid. Members cannot ob- 
serve who “some of us’ are; neither can 
they directly observe whether some are 
“not doing their share of the work.” In 
contrast, if Bob states specifically, “Sam 
and Joe, you did not complete and dis- 
tribute your section of the report!’ other 
members can determine whether the 
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statement is valid by directly observing 
whether Sam's and Joe's section of the 
report is complete and whether they 
distributed it. 
——) 3) Explain the reasons be- 
\.) hind your statements, ques- 
tions, and actions. This 
groundrule simply means 
telling others why you are doing what 
you are doing. It is part of sharing all 
relevant information. For example, if you 
ask the group for statistics on the num- 
ber of days that people are late to work, 
you might say, ‘Il am asking for this in- 
formation because it will give me a bet- 
ter idea of how flexible working hours 
may have an effect on tardiness and ab- 
senteeism.’ Explaining your reasoning 
helps people interpret your behavior 
correctly and reduces the chances of 
people assuming or inferring things that 
may not be true. | will discuss this fur- 
ther in the section on testing assump- 
tions and inferences. 
—)| 4) Focus on interests, not po- 
| sitions.‘ Focusing on interests 
enables members to share 
relevant information so that 
they can solve problems in a way that 
all members are internally committed to 
the solutions. To make decisions to 
which all members are internally com- 
mitted, members must find a solution 
that meets everyone's interests. The 
most effective way to do this is for mem- 
bers to start by identifying their own in- 
terests. Unfortunately, many groups 
start by talking about solutions or posi- 
tions. For example, if the group is try- 
ing to solve the problem of when to 
meet, one member may start by saying, 
“ | suggest we meet every other Mon- 
day at 7:30 a.m.’ Another may respond, 
“My position is that we should meet the 
second day of each month.’ 

A person takes a position because it 
meets his or her interests: a person's po- 
sition is simply that person's interests 
combined in a way that can be im- 
plemented. For example, the person 
who suggested meeting every other 
Monday at 7:30 A.M. was interested in 
meeting early in the morning before 
work began to pile up on her desk. The 
person who wanted to meet the second 
day of each month was interested in 
meeting immediately after a relevant bi- 
weekly computer report became 
available. 

The problem with starting with posi- 
tions is that people's positions are often 


in conflict even when their interests are 
compatible. This occurs because people 
tend to offer their positions after they 
have provided for their own interests, 
but before they have included the other 
members’ interests. In the meeting ex- 
ample, each member's solution was re- 
jected by the other because it failed to 
meet the other's interests. However, had 
each member been aware of the other's 
interests, either one could have offered 
a solution that satisfied both. 

To focus on interests rather than po- 
sitions, start by asking each member to 
list the criteria that must be met in or- 
der for him or her to accept any solu- 
tion. For example, if a group were to buy 
a car, one member might be interested 
in a car that can hold all six group mem- 
bers. Another might be interested in a 
car that uses fuel efficiently, while a third 
member might be interested in a car 
that has a good repair record. Notice 
that none of these interests specifies a 
particular car (position). If a member 
states a position (such as ‘I want to buy 
a Chevy’), point that out and then say 
something like, “What interests do you 
have that lead you to favor that po- 
sition?” 

Eventually, when every member has 
stated his or her interests and the group 
has agreed to use them, members can 
begin to generate solutions or positions. 
In the car example, solutions would be 
the names of specific cars, such as a 
Plymouth Reliant. When a member 
offers a solution, it helps to point out 
how that solution meets the interests on 
which the group agreed. In this way, the 
group is assured that there will be con- 
sensus about the solution. 

5) Keep the discussion fo- 
cused. Focusing the discus- 
sion means ensuring that 
members are discussing rele- 
vant issues, everyone is focused on the 
same issue, and everyone fully under- 
stands the issue. Sometimes a group 
spends time discussing issues that are 
irrelevant to its task. To get a group refo- 
cused on relevant issues, it helps to 
identify how the group got off the track: 
“We began this discussion talking about 
work loads, and now we are talking 
about photocopiers. | think we have got- 
ten off the track; do others agree?’ 

Other times group members are fo- 
cused on different issues. To get every- 
one in the group focused on the same 
discussion, it helps to identify the vari- 





ous issues that people have raised: “'l 
think we are talking about different 
things. It sounds like Leslie and Debra 
are talking about the problem of coor- 
dinating different schedules, but Nancy 
and Hank are talking about how it will 
affect the amount of work we can ac- 
complish. Do other people agree that 
we are talking about different things?’’ 
If other members agree, ask which topic 
would be best to talk about first. 

One particularly crucial time when 
members need to be focused on the 
same issue is when the group is defin- 
ing the proble: ~n which they will work. 
If various members believe they are 
solving different problems, the group 
will not accomplish its task. 

Keeping the discussion focused also 
means discussing an issue until all mem- 
bers understand it. This ensures that 
every member will have the same infor- 
mation and will be able to make an in- 
formed choice. If even one person does 
not understand something, the group 
needs to discuss it until it is clear to 
everyone in the group. 

6) Don't take cheap shots or 

otherwise distract the 

group. At some time, almost 

everyone has been the target 
of a cheap shot—a witty or snide remark 
that insults someone. In addition to the 
fact that cheap shots make people feel 
bad and do not help the group, there 
is a very practical reason for not using 
them. After someone is the target of an 
insult, he or she usually spends some 
time thinking about the comment— 
wondering why the comment was made, 
being angry, or thinking about clever 
comebacks to use later in the meeting. 
In any event, the person usually is dis- 
tracted from the group's conversation. 
When distracted, he or she cannot par- 
ticipate in identifying and solving the 
problem being discussed. As a result, 
the person may later withhold his or her 
consent. 

When everyone's full participation is 
needed, members cannot afford to dis- 
tract each other. In general, members 
should not engage in any behavior— 
such as sidebar conversations or private 
jokes—that distracts the group from its 
task. 

7) It is all right to disagree 

©_)| openly with any member of 

the group. Disagreeing open- 

ly increases the amount of 

valid information. Sometimes the group 


Values Underlying 
the Grouncrules 


Valid information. 
Free and informed choice. 
Internal commitment. 


Group Groundrules 


1) Share all relevant information. 
2) Be specific—use examples. 


3) Explain the reasons behind your statements, questions, and actions. 


4) Focus on interests, not positions. 


5) Stay focused: discuss a topic enough for everyone to be clear about it. 


6) Don’t take cheap shots. 


7) Disagree openly with any member of the group. 


8) Discuss undiscussable issues. 


9) Share appropriate information with nongroup members. 
10) Make statements; then invite questions. 

11) Test assumptions and inferences publicly. 
12) Agree on what important words mean. 
13) Jointly design ways of testing disagreements and solutions. 
14) Expect all members to identify and solve problems. 


15) Make decisions by consensus. 
16) Do self-critiques. 


membership makes it difficult for some 
members to disagree with others. For 
example, a member whose supervisor 
(or whose supervisor's supervisor) is 
also a member of the group may find 
it difficult to disagree with him or her. 
Sometimes groups are made up of sub- 
groups, and members of one subgroup 
are reluctant to disagree with each 
other in front of another subgroup. For 
example, managers may be reluctant to 
disagree with each other in front of 
employees. 
8) It is all right to discuss 
undiscussable issues. Every 
group has what are called un- 
discussable issues. These are 
issues that are relevant to the group's 
task but that members believe they can- 
not discuss openly in the group without 
some negative consequences. Some ex- 
amples include members not perform- 
ing adequately, members not trusting 
one another, and members being reluc- 
tant to disagree with their superiors who 
are also group members. Uiifortunate- 
ly, because these issues often raise feel- 
ings of mistrust, inadequacy, and 
defensiveness, members usually deal 
with the issues either by not talking 
about them at all or by talking about 


them outside the group with people 
they trust. However, such issues are 
usually critical for the group to resolve, 
and as long as they remain undiscuss- 
able the group's performance may 
suffer. In order for the group to max- 
imize valid information and allow mem- 
bers to make free and informed choices, 
members need to make undisscussable 
issues discussable within the group. One 
way to achieve this is to show that un- 
discussable issues can be discussed: “| 
realize what I'm about to say may be 
considered an undiscussable issue, but 
| think we can be a more effective group 
if we deal with this issue!’ Group mem- 
bers also can explore their concerns 
about discussing these issues without 
actually discussing the issues them- 
selves. If members can be assured that 
their fears will not be realized, they will 
be more willing to talk openly about 
these matters. Finally, once the group 
successfully discusses one undiscuss- 
able issue, members may find it easier 
to deal with others. 
9) Share appropriate infor- 
mation with nongroup mem- 
bers. To be successful, a 
group must work well inter- 
nally and must work well with people 
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outside the group with whom they are 
interdependent. Working effectively 
with nongroup members includes con- 
tinually sharing information with and 
seeking information from those whose 
work affects and is affected by the 
group. Consequently, the group must 
decide what information is appropriate 
to share with various nongroup mem- 
bers and how to share it. 
10) Make statements; then 
invite comments about the 
statements. Making state- 
ments and then inviting com- 
ments about them means expressing 
your point of view (making sure to ex- 
plain your reasons) and then asking 
others whether they agree or disagree. 
For example, you might say, ‘I think it 
would help to give department heads 
their own budgets to work within, so 
that their accountability will be com- 
mensurate with their responsibility. But, 
some of you may feel differently. I'd like 
to hear what each of you thinks about 
my idea, even if you disagree.’ 
Inviting others to comment on your 
statements encourages them to ques- 
tion and challenge your ideas and helps 
turn the discussion into a dialogue 
rather than a series of unrelated mono- 
logues. The discussion that results en- 
ables the group to determine the 
validity of the ideas and enables each 
member to make an informed choice. It 
may seem counterproductive to en- 
courage disagreement, yet reaching a 
decision to which all members will be 
committed requires that members iden- 
tify their disagreements and resolve 
them. 
11) Test assumptions and in- 
ferences. When you assume 
something, you consider it to 
be true without verifying it. 
When you infer something, you draw 
conclusions from things people say. Im- 
agine, for example, that Bob, the group's 
chairperson, observes that Hank, 
although very productive, has consider- 
ably more work than any other group 
member. To lighten Hank's work load, 
Bob begins transferring some of Hank’s 
work to other members. One day, when 
Bob tells Hank he will no longer have 
to prepare a certain report, Hank re- 
plies, ‘Is there anything else I'm doing 
that you don't like?” 
Bob had assumed Hank would know 
why he was trying to lighten his work 
load, and Hank had incorrectly inferred 
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that Bob was dissatisfied with his work. 
Furthermore, Hank did not test his in- 
ference with Bob and thus could not 
find out that it was incorrect. Conse- 
quently, Hank became angry at Bob un- 
necessarily. 

Testing assumptions and inferences 
enables members to get valid informa- 
tion to make informed choices. If you 
are going to react to someone or make 
a decision based on something you in- 
ferred, make sure that you test whether 
your inference is correct. In this case 
Hank could have said, “When you 
started removing some of my duties, | 
inferred that you were dissatisfied with 
my performance. Am | correct?” 

12) Agree on what impor- 

tant words mean. This 

groundrule is an extension of 

“be specific—use examples.’ 
When members unintentionally agree or 
disagree with each other, it is often be- 
cause the same word means different 
things to them. For example, imagine 
that a group decides to make decisions 
by consensus. However, to some mem- 
bers consensus means general agreement, 
while to others it means unanimous 
agreement. The first time the group 
makes a decision that has general but 
not unanimous support, it will discover 
that it had not agreed on the meaning 
of consensus. 

One way to determine whether all 
group members are using a word 
to mean the same thing is to ask them 
the first time the word is used. You 
might say something like, “You used the 
word consensus. To me consensus means 
unanimous agreement and not gen- 
eral agreement; is that what consen- 
sus means to you?” Notice that in de- 
scribing what a word means to you, it 
helps also to describe what it does not 
mean. 

13) Jointly design ways of 

testing disagreements and 

solutions. Imagine that the 

group is discussing whether 
the organization responds quickly 
enough to citizen complaints. Diane be- 
lieves that citizens are getting timely 
responses, but Kate disagrees. Normal- 
ly in disagreements like this, each per- 
son tries to convince the other that he 
or she is wrong. Diane will offer all her 
evidence to support her position, and 
Kate will do the same for her own posi- 
tion. Each may doubt the other's evi- 
dence, and neither will offer evidence 


to weaken her own position. Even when 
the disagreement is over and won, the 
“loser” is still likely to believe she is 
right. 

If Diane and Kate jointly designed a 
way of testing their disagreement, it 
would work like this: Once the two real- 
ized that they disagreed, one would sug- 
gest that they work together to discover 
the “real facts.’ To do so, each would 
have to be willing to accept the possi- 
bility that her information may be inac- 
curate. Then they would jointly develop 
a method to test out which facts are 
real. The method would include jointly 
agreeing on who to speak with, what 
questions to ask them, what statistical 
data to consider relevant, and how to 
collect the data. For example, they 
might agree to speak with several em- 
ployees, to talk with a sample of callers 
from past weeks, and to review an 
agreed-upon number of written com- 
plaints. Diane and Kate might also agree 
to jointly speak to each of these peo- 
ple, so that both can hear the same con- 
versation. Whatever method they use, 
it is critical that both agree to it and 
agree to use the information that comes 
from it. Once Diane and Kate have col- 
lected their information, they should 
discuss it together and reach a joint de- 
cision about the real facts. 

One important question to ask when 
jointly testing disagreements is “How is 
it possible that we are both correct?” 
Often members have different sets of 
facts because they are talking about 
different times, places, or people. In this 
example, both Diane and Kate could 
have been correct; calls from citizens 
could have been responded to timely in 
some units but not in others. 

By jointly resolving disagreements, 
members are more likely to be internal- 
ly committed to the outcome because 
they freely agreed to the test. 

14) All members are ex- 
pected to participate in all 
= phases of the process. This 
= groundrule means simply that 
each member's participation is essential 
for the group to work effectively. Be- 
cause each member has a different po- 
sition in the organization, he or she will 
likely have different experiences and 
views about how to solve problems. In 
order for the group to benefit most from 
these different views, everyone must 
contribute to the extent that they have 
relevant information to share. 





15) Make decisions by con- 

sensus. Making decisions by 

== consensus is the heart of 

~~ these groundrules. Consensus 

means that everyone in the group free- 

ly agrees with the decision and will sup- 

port it. If even one person cannot agree 

with a proposed decision, then the 
group does not have consensus. 

Consensus ensures that each mem- 
ber's choices will be free choices and 
that each will be internally committed 
to those choices. Consensus decision 
making equalizes the distribution of 
power in the group because every mem- 
ber's concerns must be addressed and 
his or her support is required in order 
to reach a decision. For example, if a 
member needs to understand more 
about an issue, the member can with- 
hold consent until he or she under- 
stands the issue. Reaching consensus 
usually takes more time than voting be- 
cause it is hard work to find a decision 
or solution that everyone fully supports. 
But because people are internally com- 
mitted to them, in the long run decisions 
made by consensus usually take less 
time to implement successfully and en- 
counter less resistance. 

When the group thinks it is about to 
reach consensus, one member should 
state the decision under consideration, 
and then each member should say 
whether he or she consents. This avoids 
the mistake of assuming that silence 
means consent. Voting is not allowed in 
consensus decision making, but the 
group can take straw polls to see 
whether it is close to consensus and to 
see which members still have concerns 
about the proposed decision. To reach 
consensus, members must agree 
without feeling pressured by the group. 

Consensus should be used throughout 
the time a group is solving a problem, 
not just at the end when members are 
selecting the best alternative. Each time 
that the group is about to move to the 
next step of the problem solving 
process, it should get consensus. 

Individuals are often reluctant to use 
this groundrule because, in their ex- 
periences, groups rarely are able to 
reach consensus and because they fear 
that key decisions will not be made. 
However, the reason many groups are 
unable to reach consensus is because 
they do not have an effective set of 
groundrules; following the other 
groundrules in this article will increase 


the chances that a group will reach con- 
sensus. Second, it is important to 
remember that these groundrules are 
most appropriate when the full group 
must support the decision in order for 
it to be implemented effectively. Under 
this condition, the alternative to reach- 
ing consensus is to make a decision that 
will not be effectively implemented. 
16) Do self-critiques. For a 
group to become more effec- 
= tive over time, it must have 
= some way to systematically in- 
corporate its successes and learn from 
its mistakes. Self-critiques provide a way 
to do this. This is how they work: Before 
the end of each meeting, the group asks 
itself three questions: (1) what ground- 
rules did we use well? (2) what ground- 
rules do we need to improve on? and 
(3) exactly what will we do differently 
next time? 

For the critique to be helpful, when 
answering each of the questions, mem- 
bers must be very specific and give ex- 
amples (which itself is a groundrule). For 
example, John might say, “I think Debra 
helped the group focus on interests, not 
positions, when she asked Bob what in- 
terests led him to oppose flexible work- 
ing hours. Do others agree?’’ A general 
comment like “I think we all could do 
a better job of staying focused” does 
not help the group identify exactly how 
the group lost its focus. 

Giving someone negative feedback 
can be difficult, but it is easier if you give 
it in a way that is consistent with the 
groundrules, such as making your state- 
ment and then inviting people to dis- 
agree with you. If members keep in 
mind that the purpose of the self- 
critique is to improve the group's per- 
formance, that also makes it easier to 
give negative feedback. 

One way to conduct effective self- 
critiques while reducing the amount of 
negative feedback that members must 
give each other is for each member to 
identify groundrules that he or she has 
used well or poorly during the meeting. 
After each member has taken respon- 
sibility for assessing his or her own per- 
formance, members can then give each 
other feedback. 

Because self-critiques can be uncom- 
fortable and because groups are often 
pressed for time, sometimes groups do 
not conduct them. Ultimately, however, 
the only way a group can systematical- 
ly improve its performance is to learn 


from its own experiences continually— 
by doing self-critiques. 


Putting the Groundrules 
to Use 


For these groundrules to be helpful, 
everyone in the group must understand 
them, agree on what they mean, and 
commit to using them. One way to 
achieve this is to ask members of the 
group to read this article, discuss it in 
the group, and then decide whether 
they want to use this set of groundrules. 
Because the groundrules are based on 
valid information and free and informed 
choice, group members should agree to 
use these groundrules only after they 
have considered them carefully. 

Often | am asked whether it is possi- 
ble to use only a subset of these ground- 
rules.» Because each of the sixteen 
groundrules supports the others, remov- 
ing one reduces the degree to which the 
group will be able to maximize valid in- 
formation, free and informed choice, 
and internal commitment. Nevertheless, 
it is probably more effective to use some 
of the groundrules than to use none. Be- 
cause valid information is necessary not 
only for internal commitment and free 
and informed choice but also for each 
of the groundrules, groups seeking to 
use a subset should, at a minimum, 
adopt those designed to maximize valid 
information. 

Although these groundrules are rele- 
vant for a wide range of groups, they are 
not exhaustive. Some groups may find 
a need for additional groundrules to 
help them accomplish their particular 
tasks. 

Once the group has agreed to use 
these (or other) groundrules, it must de- 
velop a way to ensure their use. This re- 
quires that the list of groundrules be 
visible to members when they are meet- 
ing as a group. A poster-size list can be 
hung up in the group's meeting room or 
each member can receive a pocket-size 
list. Whatever the method, members 
should agree to refer to the groundrules 
during the meeting when they are try- 
ing to use them. For example, one mem- 
ber might say, “Beth, | want to test out 
an inference | made from your state- 
ment,’ or “Tim, what is your interest be- 
hind that position?’’ By explicitly 
referring to the groundrules, members 
are better able to evaluate how well 
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they are using them. Finally, toward the 
end of each meeting, the group should 
do a self-critique (which | have 
described above). This will help the 
members identify how well they have 
used the groundrules and where they 
need to improve. 

Getting members to use the sixteen 
groundrules consistently is a difficult 
task. It will take numerous meetings be- 
fore members develop the skills re 
quired by the groundrules. Old groups 
that have worked together before 
without using these groundrules may al- 
ready have an implicit set of ineffective 
groundrules that conflicts with the new 
ones. In this case, the group may have 
to identify its implicit, ineffective 
groundrules and agree to replace them 
with the new set. Ultimately, the more 
the group openly discusses how they 
are using the groundrules, the sooner its 
effectiveness can increase. 

Using these groundrules may require 
taking risks, to the extent that members 
of the group distrust one another. Spe- 
cifically, members will have to risk shar- 
ing information that they fear may be 
used against them. To reduce (but not 
eliminate) this risk, group members— 
especially superiors in the group—can 
agree not to do so. In addition, the 
group also can decide that if a member 
believes he or she has had information 
used against him or her, that issue can 
be discussed in the group. To build trust. 
ultimately members must be willing to 
take these risks. + 


Notes 


1. Chris Argyris and D. A. Schon, Theory in Practice: 
Increasing Professional Effectiveness (San Francisco: Jossey- 
Bass, 1974). 

2. Argyris and Schon, Theory in Practice. 

3. Groundrules |, 3. 8, 10, 11, and 13 are based on 
Chris Argyris, Reasoning. Learning. and Action (San Fran- 
cisco: Jossey-Bass, 1982). 

4. This groundrule is based on Roger Fisher and Wil 
liam Ury. Getting to Yes (New York: Penguin Books, 1982). 

5. In some cases people want to omit one or more 
of these groundrules because they think that the rules 
and other rules the group follows are mutually exclu- 
sive. For exaraple, some groups (such as elected bod- 
ies) have bylaws that require decisions to be made by 
voting. which the groups consider mutually exclusive 
with consensus. However. groups can attempt to reach 
consensus even if. ultimately, they must decide by a 
vote. 


Offprints of this article are available for 
sale. For more information, contact the 
Publications Office, Institute of Govern- 
ment. CB# 3330 Knapp Building, UNC- 
CH, Chapel Hill, NC 27599-3330 
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New 


| Institute 


Librarian 


Public officials and others who visit or 
call the Institute of Government library 
will find that a new librarian is available 
to help them obtain information. 
Patricia A. Langelier became the Insti- 
tute’s librarian on May |. She replaces 
Rebecca Ballentine, who retired this 
year after serving for twenty-three years 
as librarian. 

Langelier has had extensive ex- 
perience with state and local govern- 
ment documents and _ information. 
Before coming to the Institute, she was 
in charge of international and state 
documents at Davis Library, the main 
library of The University of North Caro- 
lina at Chapel Hill. In 1987 and 1988 she 
served as a consultant to the Legislative 
Research Commission Study Commis- 
sion on State Publications. From 1984 
to 1988 she chaired a statewide commit- 
tee of librarians, which succeeded in 
persuading the General Assembly to 
enact state documents depository legis- 
lation. That legislation requires agencies 
to deposit copies of their publications 
with the North Carolina State Publica- 


Rebecca 
Ballentine 
Retires 


Rebecca S. Ballentine retired from the 
Institute of Government in March after 
serving for more than twenty-three 
years as its librarian. Among Institute 
faculty members, Becky was known for 
her quiet and gracious efficiency. They 
always could be sure that, no matter 
how busy she and her staff members 
were, requests for books, reports, or ob- 
scure pieces of information would be at- 
tended to immediately. She never forgot 
that the purpose of the library was not 
to collect materials but to provide 
service—service to the faculty, to pub- 
lic officials, to students, and to the 
general public. She believed in the In- 
stitute’s mission, and the support that 
she provided for more than two dec- 


UNC Photo Lab/Chip Beverung 


Wii! y, 
‘ a 
tions Clearinghouse in the State Library, 
which distributes them to designated 
libraries throughout the state. She also 
has written a number of articles on the 
subject of state documents and has or- 
ganized workshops on county govern- 
ment for librarians. 

A graduate of Boston State College, 
Langelier received a master's degree in 
library science from UNC-CH. She is a 
member of the American Library As- 
sociation and for many years has been 
an active member of the North Carolina 
Library Association. ¢ 
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ades contributed greatly to the Insti- 
tute’s effectiveness. As a public servant, 
she set an example for all of us. + 





Daniel C. Hudgins 


The author is director of social services 
in Durham County and a member of the 
board of directors of the American Pub- 
lic Welfare Association. 


North Carolina Takes 
on Federal Welfare 
Reform 





n October 13, 1988, former 
O President Reagan signed into 

law the Family Support Act of 
1988. Hailed by many as the most sig- 
nificant overhaul of the welfare system 
in fifty years, the new law affects the Aid 
to Families with Dependent Children 
(AFDC) and Child Support Enforcement 
programs and creates a new Job Oppor- 
tunity and Basic Skills (JOBS) program. 
While debate lingers as to the merits of 
the new law, state and local administra- 
tors are beginning to struggle with its 
implementation. Given the prediction of 
tight state budgets for the next few 
years, this process could be extremely 
difficult. Moreover, because of the flex- 
ibility of the law, the success or failure 
of its aims rests largely on the shoulders 
of state and local government im- 
plementation plans. The question now 
looming is whether North Carolina can 
take full advantage of the act to reduce 
welfare dependence and _ alleviate 
poverty and, if so, at what cost. 


Background 


Before looking at the implementation 
process, it would be helpful to look at 
some social welfare history. The 
problems with our current welfare sys- 
tem can be traced to the Social Securi- 
ty Act of 1935! The calamity of the 
Depression spurred the federal govern- 
ment to take over many social support 
functions that traditionally had been the 
responsibility of local and state govern- 
ments, churches, and charities. The Aid 
to Dependent Children (ADC) program, 
Title IV-A of the Social Security Act, was 
intended to bring federal support for 


the traditional “mothers aid’ programs 
that state and local governments had 
operated for years. ADC began as a pro- 
gram ‘whose typical beneficiary was a 
West Virginia mother whose husband 
had been killed in a mine accident;’? 
and its aim was to aid the dependent 
children of this mother, who were con- 
sidered ‘‘worthy” recipients of federal 
aid. Reflecting the federal government's 
reluctance to take on this welfare func- 
tion, the program allowed states wide 
administrative flexibility.’ 

The Roosevelt administration as- 
sumed that ADC eventually would 
wither away as these families began to 
receive support from other social insur- 
ance programs of the New Deal 
However, over time the program 
evolved into the dominant income- 
support program for poor families. The 
program's name was changed to Aid to 
Families with Dependent Children to 
reflect the reality that the program 
served children in the context of their 
families. However, never designed to 
help intact families, AFDC garnered 
legitimate criticism that it split up fami- 
lies because fathers would leave home 
to make their families eligible. Also, over 
the years the public attitude toward a 
mother's ability to work outside the 
home changed. As more mothers with 
small children went to work, AFDC 
came to be seen as encouraging young 
able-bodied women to become depen- 
dent on government aid. 

Other federal efforts to expand aid to 
poor families followed. In 1964, under 
the Food Stamp Program, the United 
States Department of Agriculture began 
selling coupons (‘‘food stamps’) to help 
improve the nutrition of the poor and 
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increase the purchase of farm products. 
The program is noteworthy because it 
is administered by the federal govern- 
ment with little local flexibility and be- 
cause it serves families and individuals. 
Food stamps boost the income of AFDC 
recipients in states with low AFDC pay- 
ment levels, thereby equalizing some- 
what the AFDC payment differences 
nationwide. Unlike AFDC, the Food 
Stamp Program is able to help the 
“working poor’ because its income 
rules are more generous. Additionally, 
AFDC was expanded to include pay- 
ments to intact families with “unem- 
ployed parents’ and to families in 
emergency situations. These programs, 
AFDC-—Unemployed Parent and AFDC-— 
Emergency Assistance, have had mixed 
success, partly because of their tight 
eligibility requirements. Finally, an array 
of other federal programs—such as 
Headstart, Medicaid, Medicare, the 
Comprehensive Employment and Train- 


__ Proposed JOBS 
regulations issued 
4/13/89 


FY 1989 


Assistant secretary for 
family support created 
2/1/89 
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ing Act (later changed to the Job Train- 
ing Partnership Act), and Low Income 
Energy Assistance—were established to 
help poor families, further increasing the 
federal role in antipoverty efforts. 
During the Nixon and Carter years, a 
wide spectrum of government and ad- 
vocacy leaders made efforts to reform 
AFDC so that it would provide higher 
payments while discouraging unneces- 
sary dependence on welfare. These at- 
tempts failed. The huge welfare 
bureaucracy, with its myriad constit- 
uents, proved very difficult to transform. 
Liberal and conservative groups could 
not agree on whether the primary pur- 
pose of reform was to stop welfare de- 
pendency or to end the poverty cycle. 
The 1980s welfare reform movement 
began in 1986 and immediately looked 
different from former attempts. Advoca- 
cy groups like the American Public Wel- 
fare Association and the National 
Governor's Association changed the 


tone of the debate by focusing on the 
dramatic rise in childhood poverty. A 
widely cited statistic was that nation- 
wide one child in four was being born 
into a poor family. At the same time, 
conservatives softened their rhetoric 
and began talking about creating oppor- 
tunities for poor families, a retreat from 
their customary punitive approach. 
Compromise became possible as con- 
servatives joined in the outrage at the 
childhood poverty statistics and liberal 
advocates acknowledged the need for 
young parents to become employed, in- 
dependent citizens. Both sides agreed 
that there was a need for child support 
enforcement and that the welfare 
bureaucracy was unwieldy. 

By late 1987 two welfare reform bills 
had emerged in Congress, House Bill 
1720 and Senate Bill 1511. The House 
bill contained the most comprehensive 
overhaul of the welfare system and 
would cost $7.1 billion over five years; 
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FY 1991 


the Senate bill contained more modest 
provisions and had a $3.2 billion price 
tag. Both bills included welfare-to-work 
programs and child support provisions. 
The House bill also specified an expen- 
sive ‘enhanced federal match’ (federal 
funding to match state and local funds 
at increased rates) to encourage states 
to raise their AFDC payments. When 
both bills passed and were sent to a 
conference committee, the cost of the 
House bill became a major issue. To get 
White House approval, legislators elimi- 
nated the enhanced match and reduced 
the funding for the welfare-to-work pro- 
gram. With those compromises com- 
pleted, the Family Support Act was 
enacted. 

The question that now faces govern- 
ment officials in North Carolina is, What 
has Congress wrought? The implemen- 
tation phase can be viewed as either a 
potential nightmare or a rare opportu- 
nity. To see what is going to happen, let 


i 


FY 1992 


JOBS 
statewide 
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us examine the three principal areas of 
the act. 


JOBS vs. CWEP 


Within the next year and a half, the 
Job Opportunities and Basic Skills 
(JOBS) program will replace the existing 
Community Work Experience Program 
(CWEP) as the employment and training 
program for welfare recipients in North 
Carolina.‘ Despite its name, CWEP is not 
primarily a work-experience program in 
North Carolina. CWEP offers a wide 
range of employment and training ac- 
tivities that go far beyond providing just 
work experience for welfare recipients. 
The program offers assessment and 
counseling and steers its clients toward 
one of seven activities: vocational train- 
ing, high school equivalency training, un- 
paid work experience (the so-called 
workfare), diversion of AFDC grants to 
employer, on-the-job training, post- 
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secondary education, and job counsel- 
ing/search. In fiscal year 1987-88 over 
7,000 welfare recipients in forty-one 
counties were actively involved in one 
of these activities. 

CWEP is funded with a combination 
of federal, state, and local funds with a 
50 percent federal match rate. Last year 
the program had a total budget of 
$2,949,000. An additional $571,000 was 
provided by the Work Incentive Pro- 
gram (WIN), another federal match pro- 
gram (at a 90-10 rate) for employment 
and training. The Division of Social Ser- 
vices has combined the CWEP and WIN 
funds together to create a total employ- 
ment and training budget of $3.5 
million. 

So how will the JOBS program be 
different from CWEP? As envisioned by 
Congress, JOBS will offer more compre- 
hensive services, reach more recipients, 
and entail more funding by federal, 
state, and local governments. 
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Screening new applicants. Under the 
present system, a family seeking income 
assistance first goes through the AFDC 
eligibility process with the social ser- 
vices agency. After these interviews, the 
person may be referred to a CWEP wor- 
ker if the county operates such a pro- 
gram. By the time the CWEP worker 
meets with the client, the AFDC inter- 
views typically have formed or rein- 
forced in the client a negative view of 
the welfare system. Research indicates 
that this occurs because the focus on 
paperwork in the first interviews ignores 
the client's feelings and needs.* The 
client's feelings of failure and loss of con- 
trol are rarely addressed. The interviews 
also ignore the other aspects of a 
client's life, such as whether there are 
problems of substance abuse, domestic 
violence, or housing. The interview is 
one dimensional in a situation that 
clearly calls for more than that. To com- 
pound the problem, the CWEP worker 
may have little in the way of tuition or 
supportive services to offer. Is it surpris- 
ing that the effectiveness of the program 
is severely limited? 

The JOBS program is different from 
CWEP in that JOBS encourages a more 
systematic and positive approach with 
individual clients, beginning with the in- 
itial interview. As the new system is en- 
visioned, the employment or training 
process would start from the moment 
the client first comes to the social ser- 
vices agency. Workers receiving new ap- 
plicants would be retrained to conduct 
a thorough initial assessment that does 
not focus exclusively on the AFDC ap- 
plication. The worker would begin im- 
mediately to help the client build a 
positive self-image and to engender 
positive feelings toward the agency. 
Thus, by the end of the first interview, 
three purposes would have been ac- 
complished: a client assessment, the 
AFDC application process, and self- 
esteem building. Recent research at Wil- 
liam and Mary University indicates that 
this kind of interview process does not 
necessarily take longer than a tradition 
al interview and, because of the posi- 
tive client-worker relationship, can 
decrease errors and fraud.® 

Depending on the agency's charac- 
teristics, the worker could refer the 
client to a separate JOBS office or car- 
ry the case through all of its stages. 
Regardless of procedure, reform advo- 
cates suggest using the case- 
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management approach with clients. Case 
management is actually an old social work 
term, now in its second life: it means 
that one worker or a team acts as coor- 
dinator and advocate to help the client 
through the system. Tasks for case 
managers include (1) meeting with the 
client and together assessing the ele- 
ments needed for the client to become 
self-supporting, (2) developing an action 
plan, (3) arranging for services and 
resources, and (4) following up on the 
client's and agency's performance.’ This 
type of process naturally requires skilled 
practitioners and limited case loads. 
In addition to providing a new at- 
mosphere of hope and support, the 
JOBS program has important services to 
offer recipients, such as tuition for edu- 
cation and training, child care, transpor- 
tation, and transitional benefits. 
Education and training. Currently un- 
der CWEP. participants are routed into 
existing educational programs like those 
at community colleges or are engaged 
in non-educational activities like a job 
search. Thus last year only $14,000 of 
CWEP funds was spent on actual tuition 
for vocational training. But welfare re- 
form advocates have long recognized 
that many AFDC recipients need to in- 
crease their education or skills before 
they can find higher-paying jobs. In light 
of this, the architects of the JOBS pro- 
gram envision states spending more 
funds on educational and training op- 
portunities for AFDC clients. This could 
be particularly significant in areas of the 
state where educational resources are 
not as readily available. For instance, 
JOBS funds could be used to set up new 
educational programs or to subsidize 
the budgets of existing ones. Moreover, 
the JOBS program mandates coordina- 
tion and communication between social 
services agencies and the various 
educational resources in each state. 
Child day care. Day care has been 
shown to be an essential part of any em- 
ployment program, yet it has been in- 
sufficient in CWEP. Although the current 
program spends over $600,000 per 
year on child day care, it estimates that 
an additional $1.2 million in day care as- 
sistance is necessary to meet its need. 
Funding is not the only problem, 
though. A recent report from The Uni- 
versity of North Carolina shows a dis- 
turbing lack of day care slots statewide, 
with the worst conditions existing in 
rural areas (for example, Camden 


County had only six slots per 100 chil- 
dren under age five).® 

With some creativity, the new JOBS 
program may be able to address both 
of these problems. JOBS provides un- 
capped federal day care funding to 
states at the federal Medicaid match 
rate (about 68 percent). This means that 
a state can receive an unlimited amount 
of federal day care funds if it can put up 
matching dollars. The challenge to the 
state will be to use this increase in fund- 
ing to spur an increase in the total num- 
ber of day care slots. Options include 
helping AFDC recipients start their own 
day care centers and starting day care 
centers as satellites of social service 
agencies. At the same time North Caro- 
lina must work to ensure that the quali- 
ty of both new and existing day care is 
consistently high. Finally, the new law 
offers one year of free day care to in- 
dividuals who leave AFDC because of 
employment. This benefit should help 
to sustain the former recipient during 
the transition from welfare to work. 

Transportation. Another key issue in 
any employment program is transpor- 
tation. At a recent meeting, reform ad- 
vocates and state social services staff 
repeatedly voiced concern over the in- 
adequacy of transportaticn throughout 
the state. Lack of transportation options 
limit the employment opportunities of 
many poor citizens. CWEP spent near- 
ly $100,000 on transportation in fiscal 
year 1987-88, and that figure is ex- 
pected to increase under the JOBS pro- 
gram, where states are required to pay 
for transportation (and other work- 
related expenses) if it is needed for a 
client to participate. Federal funds are 
available at a 50 percent match rate. But 
the key issue here is not the funding as 
much as it is the availability of transpor- 
tation services. State and local govern- 
ment officials must recognize that many 
poor citizens do not have access to auto- 
mobiles and that if mass transportation 
is considered as a solution, it will not be 
a profit-making enterprise. Transporta- 
tion services, provided by social service 
agencies or other local government 
bodies, should be viewed not as luxu- 
ries but as elements essential to increas- 
ing the employability of a region's poor 
citizens. Creative approaches like busi- 
ness shuttles and carpool programs, 
planned in concert with state and local 
transportation officials, need to be 
vigorously pursued. 





Transitional benefits. | have already 
mentioned one transitional benefit— 
child care—but there is one other. As 
with day care expenses, the costs as- 
sociated with losing Medicaid eligibili- 
ty when a recipient becomes employed 
can be a major shock to a family. The 
new law provides a one-year Medicaid 
transition period. During this period, 
states have some options to use private 
providers or employee-based health in- 
surance and in some instances may 
charge premiums. Regardless of 
method, the new law should encourage 
AFDC recipients to accept employment 
more readily, and at the same time it will 
provide a continuum of health care 
coverage for their families. 

Staffing. The staffing and funding im- 
plications of the JOBS program are of 
particular importance to both state and 
local officials. According to statistics for 
fiscal year 1987-88, 46 percent of all 
available CWEP clients (in the forty-one 
counties) could not be served because 
of a lack of staff. With this figure in mind, 
the Division of Social Services must de- 
cide how to address the overall staffing 
needs of the JOBS program. Although 
it is too soon for exact estimates, we do 
know that some mixture of additional 
staff and retrained and upgraded staff 
will have to be considered. In some 
states AFDC workers were retrained 
and their salaries were increased 10 to 
15 percent to allow them to serve as 
case managers. Robert Behn, in his anal- 
ysis of the much-heralded Employment 
and Training Program (ET) in Mas- 
sachusetts, points out that the Mas- 
sachusetts welfare commissioner, 
Charles Atkins, went to great efforts to 
persuade his legislature to raise salar- 
ies and lower case loads. In four years 
the average caseworker’s salary in- 
creased 50 percent, and case loads 
dropped 36 percent. Behn sees this as 
a key contribution to the success of the 
ET program. Similarly, if JOBS is to suc- 
ceed in North Carolina, the Division of 
Social Services must be ready to sell the 
program to the General Assembly as ef- 
fectively as Atkins did. 

As state policy makers decide how ex- 
tensively they wish to implement the 
JOBS program, they can begin to esti- 
mate the number of additional workers 
needed. The law requires that the pro- 
gram be implemented statewide by 
October, 1992, unless there are valid 
mitigating circumstances in a certain 
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The Private Industry Council (PIC), a governing council set up under the Job Train- 
ing Partnership Act (JTPA) to sponsor employment and training programs, is helping 
welfare recipients get the training they need to secure quality, full-time employment. 
Courses are designed by an employer advisory committee that identifies relevant skills 
needed by an industry. 

One council, the Central Piedmont PIC, currently oversees a number of classroom 
training programs, including Word Processing (pictured above), Electronic Manufac- 
turing, and Medical Insurance Claims, which are taught through Durham Technical 
Community College at the PIC Job Training Center in Durham. The programs have 
a placement rate greater than 80 percent, at a wage of more than $6.00 per hour. 
The Word Processing program, which runs for sixteen weeks, was started in 1984 
with equipment and support from International Business Machines, Inc. Electronic 
Manufacturing gives participants a basic introduction to making and processing printed 
circuit boards. The curriculum was developed by five local companies—!BM, Data 
General, Northern Telecom, Sperry Electro Components, and Troxler Electronics— 
who provided equipment and instructors and have hired many of the graduates. Medical 
Insurance Claims was started by members of the health care industry, including Blue 
Cross/Blue Shield of North Carolina, Durham County Hospital, Duke University Med- 
ical Center, and People's Security Life Insurance. The course runs eleven weeks and 
covers medical terminology, insurance claims forms, and related clerical skills. Job 
seeking skills also are part of the programs. 

Participants in PIC training programs are recruited by the employer advisory com- 
mittee or referred by the county departmerit of social services. The programs are free 
to all JTPA-eligible people with a high school or equivalent diploma. 








area. As envisioned by Congress, North 
Carolina would move from partial cover- 
age (forty-one counties, representing 60 
percent of the AFDC population) to full 
coverage (100 counties and 100 percent 
of the AFDC population). Preliminary 
state estimates for the JOBS program 
project thirty additional county em- 
ployees statewide in the first year, 
capable of serving 3000 additional par- 
ticipants. The cost is estimated at 
$886,000. To expand services to reach 
all of the available CWEP registrants in 
the forty-one counties (using current 


case load standards) would require 100 
additional employees at the county lev- 
el. As we can see, a substantial number 
of new staff could be needed, at a cost 
of $3 million to $5 million per year 
Funding. The overall funding picture 
for the state and local governments is 
yet to be determined, but an early as- 
sessment indicates that a county fund- 
ing crisis may be coming. Since the 
1930s, the state government has borne 
a substantial amount of social services 
costs. However, over the past few years 
as Reagan's ‘‘new federalism” has shift- 
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ed costs to the states, North Carolina 
has in turn shifted much of that burden 
to the counties. County governments, 
particularly in economically depressed 
rural counties, are struggling to handle 
this expanded financial role. Recent pro- 
grams have compounded the problem, 
such as the Catastrophic Health Act, to 
which the state has contributed limited 
funds. At the same time, many county 
social services age_.cies are in over- 
crowded buildings and do not have the 
money to expand their facilities to ac- 
commodate new staff. When welfare re- 
form is implemented, the problems of 
funding and facilities are likely to be- 
come even worse. 

By the mid-1990s the state expects a 
maximum yearly federal allocation for 
the JOBS program of roughly $9 million 
to $12 million. This level of funding 
would require a match of $3 million to 
$4 million per year (minus some welfare 
savings) from combined state and local 
resources. If the state does not pay all 
or most of the nonfederal share, some 
county governments will be stretched 
past their limit. Not only will inequity 
between rich and poor counties be 
come more severe, but local political 
leaders may be forced to challenge the 
establishment of the new program. Thus 
it is essential that state leaders make a 
commitment to support the JOBS pro- 
gram adequately. 

Wages and economic development. 
A concern with any welfare-to-work pro- 
gram is economic opportunity, including 
the issues of wage scales and the avail- 
ability of employment. CWEP figures 
point to serious problems for North 
Carolina. In fiscal year 1987-88 nearly 
10,000 CWEP registrants found some 
form of paid employment (not necessar- 
ily through CWEP activities), yet an 
alarming three quarters of that group 
did not earn enough to get off welfare. 
The average wage of the group, based 
on a limited sample, was $4.58 an hour. 
At that wage a person working full-time 
for fifty-two weeks a year earns only 
$9,530 annually—$166 below the pover- 
ty line for a family of three. In a similar 
vein, certain parts of the state continue 
to suffer from depressed economic con- 
ditions and do not have available jobs. 
One would hope that the state would 
conduct an initial study of the demo- 
graphic characteristics of the AFDC 
population and that the study would 
seek detailed information and recom- 
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mendations about economic conditions. 
(The federal government will pay 50 
percent of the cost of such a study.) 
JOBS program officials need to work 
closely with economic development offi- 
cials to ensure the creation of adequate 
employment opportunities statewide. 
One avenue to follow, for instance, is the 
burgeoning field of small business de- 
velopment for welfare recipients, in 
which poor citizens are helped to start 
their own businesses. 

Planning and evaluation. A final area 
of concern is the extent to which the 
JOBS program will be properly planned 
and evaluated, both at the state and at 
the local levels. Currently the Division 
of Social Services is talking with service 
providers from the education, training, 
and employment fields. This early dia- 
logue should help to create a coordi- 
nated JOBS program at the state level. 
At the local level, it is expected that the 
Private Industry Councils, made up of 
representatives from the business, edu- 
cation, and social services communities, 
will become the focal point for planning. 

The evaluation procedures are equally 
important. The legislation requires that 
the federal government establish per- 
formance standards that measure not 
only participation but also the amount 
of increased earnings and reductions in 
welfare dependence. Unfortunately 
these standards are not required until 
October, 1993. Advocates are encourag- 
ing the state to begin rigorous evalua- 
tion procedures much sooner than that, 
preferably from the start of the pro- 
gram. Such an evaluation must not only 
measure what is happening to par- 
ticipants but also show how many are 
finding their employment because of 
the JOBS program rather than because 
of other factors. This will require the use 
of more sophisticated research tech- 
niques, such as control groups. 


Child Support 


The preceding discussion of the JOBS 
program describes what welfare reform 
can bring in the effort to help AFDC 
recipients become economically self- 
sufficient. But welfare reform advocates 
recognize that more than jobs and train- 
ing is needed. In addition to increasing 
employment opportunities for AFDC 
mothers, welfare reform seeks to de- 
mand the responsible behavior of ab- 


sent fathers. The federal Child Support 
Enforcement Program, Title IV-D of the 
Social Security Act, was initiated in 1974 
to help local officials locate absent 
fathers who had moved to other areas. 
By enforcing the child support mea- 
sures, the program often could ensure 
that children had adequate support 
without reliance on welfare dollars. Over 
the years the program has become in- 
creasingly sophisticated, using Internal 
Revenue Service wage and refund infor- 
mation, tax incentives, and wage with- 
holding. Despite these efforts, however, 
of 8.8 million women with children un- 
der age twenty-one and no father in the 
home, only slightly more than 2 million 
received the full amount of their court- 
ordered child support!° 

The child support provisions of the 
Family Support Act were the least con- 
troversial of all the reform measures 
enacted and are estimated to save $385 
million in federal dollars over five years. 
While the provisions will require sub- 
stantial advance planning, many of the 
fifteen changes can be accomplished at 
little or no additional state cost. 

The most important change will be 
the gradual phase-in of mandatory wage 
withholding from absent parents. Under 
the new law, beginning in November, 
1990, states must begin immediate 
wage withholding for all new or modi- 
fied child support orders enforced by 
the state child support enforcement 
agency, unless a special agreernent is 
reached in court or between the par- 
ents. Normally, wage withholding is not 
started until the absent parent is at least 
one month behind in payments. In 1994 
all child support awards, whether or not 
enforced through a child support en- 
forcement agency, must be placed un- 
der wage withholding. It is predicted 
that this change will dramatically in- 
crease child support collections and 
provide much greater income stability 
for many poor families. 

Two other key child support provisions 
are designed to improve the process of 
setting award amounts. Beginning in Oc- 
tober, 1989, the state must enforce its 
uniform guidelines in establishing child 
support awards. Judges will have to fol- 
low the state guidelines except in spe- 
cial cases, and these guidelines must be 
reviewed every four years. Also, in- 
dividual child support awards must be 
reviewed every three years, unless this 
action is deemed inappropriate. This re- 





quirement will take effect October, 
1993. 

Finally, another set of provisions is 
designed to ensure a more timely and 
efficient child support program. By Au- 
gust, 1989, the United States Depart- 
ment of Health and Human Services 
must issue final rules establishing time 
limits for processing child support en- 
forcement requests. Time limits will also 
be set governing the distribution of col- 
lected child support payments. Current- 
ly in North Carolina, because of state 
accounting procedures, some families 
must wait an additional one to two 
months to receive their support pay- 
ments. Equally important, by 1995 every 
state must have in effect a computerized 
tracking and monitoring system for child 
support cases. These provisions, along 
with other new rules, demonstrations, 
and studies, should help to upgrade the 
performance of child support offices na- 
tionwide. North Carolina can help its 
poor families and save welfare dollars 
by investing in the prompt implementa- 
tion of these child support initiatives. 


AFDC 


In the eyes of reform advocates, the 
two greatest omissions of the Family 
Support Act are the absence of a man- 
date for a simplified welfare system and 
a lack of progress toward forcing states 
to raise AFDC payment levels. Serious 
debate about “'simplification,’ as the is- 
sue was dubbed by welfare administra- 
tors, did occur in Congress. During the 
months before passage of the Family 
Support Act, bills were introduced that 
proposed eliminating the Food Stamp 
Program's bureaucracy entirely, creating 
a single application and eligibility crite- 
ria for all welfare programs, and man- 
dating a specified reduction in welfare 
paperwork and regulations. But the po- 
litical implications of these ideas proved 
too much for our legislators in Washing- 
ton, and each proposal was rejected. 
However, despite the failure of these in- 
itiatives, North Carolina officials still 
have ample opportunity to create a sim- 
pler welfare system at the state level. 
With a new orientation toward overall 
efficiency, the Division of Social Services 
could reduce the paperwork load at the 
local level substantially. One example of 
the paperwork problem is the Food 
Stamp Monthly Report form. Conceived 


as a way to reduce fraud and errors in 
the Food Stamp Program, this form is 
filled out each month by roughly 40 per- 
cent of food stamp recipients in North 
Carolina. Recent studies indicate that 
the form is confusing to clients and does 
not produce any cost savings! In Illinois, 
for instance, overall administrative costs 
were shown to increase 6 percent be- 
cause of this reporting. Despite this evi- 
dence, North Carolina shows no 
intention of eliminating this expensive, 
bureaucratic “red tape.’ 

Welfare reform also failed to produce 
any dramatic incentive for states with 
low AFDC payments (such as North 
Carolina) to raise their payments. Since 
1980, AFDC payments nationwide have 
lost one third of their buying power, and 
AFDC payments in North Carolina 
amount to only one third of the poverty 
level'2—a scant $241 average monthly 
payment per family!? Congress and our 
General Assembly must realize that 
AFDC payments, set at a humane level, 
can be designed to decrease crisis-level 
poverty. Advocates are not seeking 
AFDC levels so high that the incentive 
to work is lost; but every destitute fam- 
ily does need a level of income from 
which they can pick up the pieces and 
begin functioning again. As already 
mentioned, the enhanced federal match 
incentive for states to raise their AFDC 
levels was deemed too expensive by the 
House-Senate conference committee. 
What remains in the Family Support Act 
of the push to raise AFDC levels are 
three small, yet important, provisions. 

The first and most costly of the three 
items involves the way certain deduc- 
tions will be counted when determining 
an individual's AFDC check. The new 
rule increases the work-expense and 
child care deductions and reworks a for- 
mula, so that an AFDC family with a 
member working full-time would receive 
an $80 increase in its AFDC check. Be- 
cause the formula involves a work incen- 
tive that expires after four months, the 
benefit to the family will be short-lived. 

Second, the Family Support Act re- 
quires that a state evaluate its AFDC 
payment levels every three years and 
report its findings to the federal govern- 
ment and the public. This evaluation re- 
quirement could be used by reform 
advocates to put additional pressure on 
state governments to raise their AFDC 
levels. 

Third, the Family Support Act will fund 


a nationwide study of a ‘national mini- 
mum benefit” by the National Academy 
of Sciences. Based on the American 
Public Welfare Association's proposed 
Family Living Standard, the study is an 
important step toward using scientific 
data to set minimum benefit levels. 

One other AFDC-related provision is 
not designed to raise AFDC levels but, 
instead, portends a good deal of con- 
troversy. The issue surrounds the 
AFDC—Unemployed Parent (AFDC—UP) 
program, formerly a state-option pro- 
gram that North Carolina began in 1988. 
AFDC-UP extends AFDC eligibility to al- 
low families with an unemployed father 
to receive benefits and is mandated in 
all fifty states under the Family Support 
Act. The controversy concerns not the 
program's national mandate but its re- 
quirement that, beginning in 1994, 
AFDC-UP participants contribute six- 
teen hours of unpaid work per week. 

This provision has been criticized as 
unworkable and punitive. Critics charge 
that the requirement demands work ex- 
perience activities of a group that would 
benefit much more from paid employ- 
ment than from work experience. As the 
name implies, work experience pro- 
grams are designed to give participants 
an understanding of what it is like to be 
a part of the labor force and to help 
them establish good work habits. But 
AFDC-UP recipients do not need the 
experience; they generally are unem- 
ployed men who need a paying job. 
Thus the requirement can only be 
viewed as a work-off-your welfare-check 
idea—a punitive and misguided policy 
at best. 


Summary 


Despite the modest accomplishments 
of the welfare reform movement as 
enacted in the Family Support Act, state 
and local governments will have their 
hands full as they seek to implement the 
legislation. Social services officials, with 
the help of an array of other agency offi- 
cials, will have to decide how to allocate 
limited resources to create a workable 
JOBS program statewide. Child support 
officials will have the task of using the 
law to enhance the state's efforts to en- 
courage responsible parenting. The so- 
cial service system and the General 
Assembly will be challenged by the lack 
of any real incentives to simplify the wel- 
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fare bureaucracy or to raise low AFDC 
payment levels. In all of these areas, 
state and local administrators and elec- 
ted officials must talk frankly about the 
funding needed to alleviate North Caro- 
lina’s welfare dependency and poverty 
problems. We cannot let them forget 
that while all the debate and talk is go- 
ing on, one child in five is growing up 
in poverty in our prosperous state. And 
unless this trend is reversed, the conse- 
quences of this cruelty, both for those 
children and for the state as a whole, will 
make all of our other problems seem 
like a light burden. + 
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David Owens 
Joins Institute 
Faculty 


David W. Owens has joined the Insti- 
tute of Government faculty. His primary 
area of responsibility is planning and 
land-use law, including zoning, subdivi- 
sion regulation, housing and building 
codes, and natural resource protection. 

Formerly, Owens was director of the 
Division of Coastal Management of the 
North Carolina Department of Natural 
Resources and Community Develop- 
ment, a position he had held since 1984. 
Before joining the Division of Coastal 
Management staff in 1978, he was an at- 
torney and planning analyst for the 
Office of State Planning and Energy of 
the Wisconsin Department of Adminis- 
tration. He has taught courses in plan- 
ning at The University of North Carolina 
at Chapel Hill and the University of 
Wisconsin. 
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Owens received his undergraduate 
degree from The University of North 
Carolina at Chapel Hill, where he also 
earned a master's degree in regional 
planning and a law degree. + 
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Charles K. Coe 


The author is an associate professor of 
political science and public administration 
at North Carolina State University. 


Setting Water Rates 
and Sewer Rates 





ocal governments can choose 
| Srone four approaches to setting 
their water rates. In all of the ap- 
proaches, customers pay a fixed month- 
ly charge to cover a portion of fixed 
costs, such as meter reading and cus- 
tomer billing costs. Beyond the fixed 
charge, the type of rate structure varies. 
The most commonly used structure is 
the declining block structure, in which 
rates are lower for large quantities than 
for small quantities of water consumed. 
Since the 1970s, however, some towns 
have switched to a uniform rate struc- 
ture, where the rate is the same regard- 
less of the amount used! This change 
has been prompted in part by the 
United States Environmental Protection 
Agency's mandate that uniform rates be 
charged for sewage treatment as a con- 
dition of receiving grants. Communities 
converting to uniform sewage rates 
sometimes have used this occasion to 
impose uniform water rates as well, and 
switching from a declining block to a uni- 
form rate structure can promote water 
conservation because users of large 
quantities have to pay more per gallon. 
Two other rate structures, though still 
used infrequently, also encourage water 
conservation. Under an ascending rate 
structure, rates increase with the 
amount of water used. Under a seasonal 
rate structure, higher rates are charged 
for excessive amounts consumed in the 
summer. 
Whichever structure is used, local offi- 
cials are faced with a number of rate- 
setting decisions: 


© The type of water rate structure to 
be used. 

© If a declining or ascending block 
structure is used, the number of 
blocks and the charge for each. 





© How much to charge customers liv- 
ing outside the city. 

© How much to charge for sewer 
services. 


Some governments hire rate consultants 
to help make these decisions. However, 
many governments do not, because of 
the cost or for other reasons. Towns 
without expert assistance typically set 
their rates based on local factors or on 
what nearby or similar communities 
charge. 

This article is addressed to communi- 
ties that do not use rate consultants. To 
give local officials an informed basis for 
making rate-setting decisions, the paper 
discusses the question of what type of 
water rate structure to use and exam- 
ines each of the four alternatives. Be- 
cause changing rate methods can have 
serious financial and political conse- 
quences, the paper also describes the 
experiences of a selected group of 
North Carolina cities that have switched 
from the declining block approach. Fi- 
nally, the paper compares recom- 
mended rate-setting principles with 
actual practices in North Carolina. First, 
the number of blocks used by cities with 
the declining block method is compared 
to the number recommended by the 
American Water Works Association. 
Then the paper explains the preferable 
methods for setting outside-the-city 
water and sewer rates in light of actual 
charges. 


Rate Structure Options 


To make an informed choice between 
the four rate structures, officials need to 
understand each type of structure and 
its historical context. Before water 
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meters were used, no distinction was 
made concerning the amount of water 
used. Instead, rates were based on cri- 
teria such as the number of residents in 
a building, the type of fixtures, the num- 
ber of rooms, and the lot size. These 
methods tended to favor users of large 
quantities. When water meters were in- 
stalled for businesses between 1900 
ard 1910, and for most residences be- 
tween 1920 and 1935, cities adopted 
the declining block method, in which 
successively larger units (blocks) of 
water are purchased at lower rates. 

The main rationale for this method is 
that it is more economical to produce 
water for high-volume users because of 
economies of scale. However, this 
reasoning may not be valid, because 
water systems are constructed to meet 
a peak rate of output as well as total out- 
put. The combined demands of all users 
determine the needed capacity and the 
level of capital costs.? Why, then, should 
a customer who uses 10,000 gallons per 
day be charged a lower rate than 100 
customers who use 100 gallons per day? 

A more persuasive economic argu- 
ment for declining blocks is that high- 
volume users characteristically use 
water more continuously than small- 
volume, residential users. The hourly 
peak demand for water usually occurs 
during mornings and evenings, when 
meals are prepared, dishes are washed, 
and children are bathed. Industries and 
businesses typically contribute less to 
these peak demands, thereby contribut- 
ing less to the extra capacity require- 
ments of a water system.? 

This reasoning, however, needs qualifi- 
cation, for while some businesses are 
continuous, twenty-four-hour-a-day 
water users, other industries and com- 
mercial establishments only operate 
during an eight- or twelve-hour work 
day. Businesses in this latter group may 
contribute as much to peak use as con- 
tinuous users. In addition, some commu- 
nities may sell water to large industrial 
users at below cost to encourage indus- 
trial location. 

Notwithstanding the arguments for 
declining blocks, in the 1970s some 
water systems began to convert from 
declining block to uniform rate struc- 
tures, in which the same rate is charged 
regardless of the amount used. They 
changed to uniform rate structures be- 
cause such rates are (1) simpler to ad- 
minister, (2) easier for residents to 
understand, and (3) an incentive for 
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Table 1 
North Carolina Systems 
Using the Four Rate-Setting Methods for Water Service 


Type of Rate 


Number 
of Systems 


Percentage 
of Total 





Declining block 
Uniform 
Ascending block 
Seasonal 


127 60.5 


79 37.6 
3 1.4 
1 a 


210 100.0 





Source: Data were derived from North Carolina League of Municipalities, Water and Sewer Rates, 


Report No. 207 (Raleigh, N.C.: 1986). 


high-volume users to conserve water.‘ 

Steve H. Hanke, a leading expert on 
water rates, has argued that nationally 
there has been a trend toward using 
seasonal rate structures.* In most water 
systems, the peak demand for water oc- 
curs in the summer, when lawn irriga- 
tion and other outdoor uses are 
greatest. Economists advocate charging 
customers the true cost of service, and 
water used in peak seasons is more 
costly to provide because the system 
must be built to accommodate these 
peak periods. The simplest type of 
seasonal rate structure involves charg- 
ing a higher rate for water consumed 
during the summer. A more sophisti- 
cated approach is to charge more for 
use that exceeds average consumption 
during the rest of the year. This summer- 
excess method is more complex to ad- 
minister, but it more accurately assigns 
the true cost of service.® 

The final type of rate structure is the 
ascending block structure, which in- 
creases the rate as water consumption 
increases. Ascending rates are used 
when conserving water is the dominant 
objective. 

What kinds of rate structures are used 
in North Carolina? Table i, which is 
based on the responses of 210 cities 
that submitted water- and sewer-rate in- 
formation in 1986 to the North Carolina 
League of Municipalities, summarizes 
the types of rate structures used. Ac- 
cording to Robert Hey, director of fiscal 
management in the Office of State 
Treasurer, these cities represent about 
60 percent of the water systems in the 
state.’ The predominant type is the 
declining block structure, followed by 
the uniform rate structure. Ascending 
block and seasonal structures are used 
little; only three towns used an ascend- 
ing block structure, and only one com- 
munity used a seasonal rate structure. 


The Politics of 
Changing Structures 


When a town switches from a declin- 
ing block to a uniform or ascending rate 
structure, a shift occurs: high-volume 
users pay more and lower-volume users 
pay less. The extent of the shift depends 
on how much water rates have been dis- 
counted for large quantities. If the in- 
crease in cost to businesses is sizeable, 
presumably the business community 
will try to block the change, and city offi- 
cials will need to adopt strategies to 
counteract this resistance. 

To learn from the experiences of units 
that have changed their rate structures, 
the author surveyed six systems in cities 
with populations greater than 12,500 
that have changed from declining block 
to uniform rate structures,’ as well as the 
three towns with ascending rate struc- 
tures and the one community with a 
seasonal rate structure. 

A population of 12,500 was used as 
a cutoff for towns with uniform rates be- 
cause, according to the American Water 
Works Association's guidelines, cities 
larger than that should have the most 
blocks: one each for residential, com- 
mercial, and industrial customers. 
Presumably, cities with a block for indus- 
trial customers may encounter more 
vigorous resistance from the business 
community, which will pay more if the 
water system shifts to a uniform rate. 
Admittedly, this cutoff is an arbitrary dis- 
tinction. A better, but unavailable, mea- 
sure of potential opposition would be 
the actual amount of the increased costs 
incurred by high-volume customers. 

An analysis of the data revealed that 
in some instances resistance did indeed 
occur, although it was not as intense as 
might have been predicted, and that the 
towns used a variety of strategies to 
blunt opposition. Those strategies in- 





cluded cooperation, separate metering, 
phase-ins, discounting fixed costs, and 
appealing to the necessities of crisis. 

Cooperation. Local officials in 
Charlotte had tried unsuccessfully on 
several occasions to convert to a uni- 
form rate, but groups of industries 
responded by pooling resources to hire 
lawyers to lobby against the change.’ In 
1978 city officials were given added 
leverage to achieve a change. The city 
received funds from the Environmental 
Protection Agency (EPA) to improve the 
sewage treatment system, and the grant 
stipulated that each class of customers 
pay its share of operation, maintenance, 
and repair (OM&R) costs. Most cominu- 
nities, Charlotte included, have met this 
requirement by charging a uniform sew- 
er rate, even though different rates are 
permitted by the grant conditions for 
both OMER and non-OM8&R costs if the 
difference in rates is justified by differ- 
ences in costs. 

The adoption of a uniform sewer rate 
allowed local officials to say to industry 
representatives, ‘If we have to have a 
uniform sewer rate, why not a uniform 
rate for water, too?” Following up on 
this argument, the city hired a consult- 
ing firm to prepare a water-rate study, 
and with the aid of the consulting firm, 
officials gained the cooperation of busi- 
ness leaders. First, the city council 
directed an existing five-member tech- 
nical advisory committee to oversee the 
preparation of the rate study. The com- 
mittee was composed of key business 
leaders sympathetic to the need for 
adopting a rate structure that would be 
easier for residents to understand and 
for the city to administer. Next, the tech- 
nical advisory committee's members 
met with other business officials to sell 
them on the change. Committee mem- 
bers explained that uniform water rates 
would be like the already adopted uni- 
form sewer rate, would be easier to ad- 
minister, and would encourage water 
conservation. The strategy was success- 
ful: the business community did not op- 
pose the change, as it had in previous 
years. 

Separate metering. The cities of 
Asheboro and Salisbury also converted 
to a uniform water rate when they 
received EPA funds but used a different 
strategy to gain support for the change. 
In both towns, managers from some 
firms complained that if the sewer rate 
was based on the total amount of water 
used, they would be overpaying be- 


cause of the evaporation of water that 
naturally occurs!° The city managers in 
both cities countered this argument by 
giving firms the option of buying and 
installing separate meters to monitor 
sewer use. When the firms’ top manage- 
ment compared the cost of installing the 
meters with the projected reduction in 
their sewer bills, they decided against 
separate meters. Salisbury did lose the 
revenues from one firm, which decided 
to install its own package water treat- 
ment plant, but otherwise no customers 
were lost in either town. Moreover, be- 
cause of the increased utility costs, 
many of the industries in both towns in- 
stalled water conservation devices, 
which in part accounted for why neither 
city had to take mandatory water con- 
servation measures during a severe 
drought experienced in 1986!!! 

Phase-ins. Expecting opposition from 
high-volume customers, Cary took the 
approach of phasing in a uniform rate, 
going from five blocks to four, to two, 
and then to one over a three-year peri- 
od? No opposition surfaced during the 
phase-in period. 

Discounted fixed costs. The Orange 
Water and Sewer Authority (OWASA) 
serves mostly residential customers in 
Orange County. After imposing a uni- 
form rate, its largest customer, The 
University of North Carolina at Chapel 
Hill, expressed dissatisfaction with its 
higher costs.'? In response, OWASA offi- 
cials explained that although costs were 
higher in the aggregate, the rate struc- 
ture substantially discounted the fixed 
costs attributable to high-volume users, 
thus reducing the amount of the in- 
crease. This discount occurs because 
OWASA, like most water systems with 
uniform rates, charges a fixed rate based 
on meter size to cover a portion of fixed 
costs. Thus the method for charging 
fixed costs resulted in a lower base 
charge than the previous base charge 
paid by the university. This adjustment 
and explanation somewhat mollified 
university officials. 

Appeals to the necessities of crisis. 
The three towns with ascending rate 
structures and the town with seasonal 
rates adopted these structures because 
of severe water shortages!‘ Three of the 
towns are resort communities ex- 
periencing considerable growth with 
limited water capacity. Owners of 
motels and other tourist-related busi- 
nesses using a lot of water voiced op- 
position to their higher costs, but city 


officials muted this criticism by explain- 
ing that water supplies were so short 
that extreme water rationing was the 
only alternative. 

In summary, one might infer—based 
on this limited sample of experiences— 
that switching from declining block 
structures is fairly easy, for in these 
cases political resistance by the business 
community was not very intense. Care 
should be taken, however, in reaching 
such a conclusion. Although there were 
no instances of failed attempts to switch 
from the declining block method (except 
for previous attempts in Charlotte), we 
do not know how many towns would like 
to convert but cannot even try on ac- 
count of political opposition. 


Rate-Setting Practices 


In addition to deciding which type of 
rate structure to use, local officials are 
faced with a number of rate-setting de- 
cisions. Among these are (1) the num- 
ber of blocks to use if the declining 
block approach is taken, (2) what to 
charge customers living outside the city, 
and (3) what to charge for sewage 
service. 

Number of declining blocks. As a 
general rule, the American Water Works 
Association (AWWA) recommends that 
water utilities serving fewer than 500 
customers should only have one block 
because usually their principal users are 
residences! Towns serving 500 to 5,000 
customers usually have major commer- 
cial users and, therefore, should have 
two blocks. Systems with more than 
5,000 customers typically have industri- 
al customers, thereby requiring a third 
block. These guidelines, however, are 
flexible. The AWWA notes that water sys- 
tems serving 500 to 5,000 customers 
may need a third block for industries. 
Further, some towns may serve well 
over 5,000 customers yet still be 
residential in makeup, thus needing only 
one block. Moreover, while the AWWA 
recommends three blocks for large sys- 
tems, this guideline also is flexible, for 
the number of blocks should be dictated 
by the number of customer classes with 
materially different costs of services. For 
example, large cities sometimes add 
blocks for classes such as multifamily 
housing units and light and heavy 
industry. 

According to census figures, the typi- 
cal North Carolina household has 2.46 
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individuals'? Therefore cities with a 
population of up to 1,230—that is, 500 
customers (households) times 2.46 in- 
dividuals per household—generally 
should have a single block. Towns with 
a population between 1,231 and 12,500 
should have two blocks. And those with 
a population greater than 12,500 should 
have three blocks. 

Table 2 indicates that relatively few 
towns in North Carolina follow these 
norms: forty-five towns (56 percent) 
have more than the recommended one 
block, eighty-six cities (96 percent) have 
more or less than the suggested two 
blocks, and nineteen communities (70 
percent) have more or less than the 
prescribed three blocks. The tendency 
in all three groups is to have more 
blocks than recommended. One can 
only speculate as to why. The AWWAs 
guidelines are intended to be flexible, 
which undoubtedly accounts for some 
of the disparity but does not explain 
why such a large number of towns in the 
O to 1,230 and the 1,231 to 12,500 
population groups have so many blocks. 
Perhaps these extra blocks have been 
added over time to give cost reductions 
to specific businesses or types of busi- 
nesses. Whatever the reason, commu- 
nities differing from the AWWA‘s norms 
should closely examine the rationale for 
each block and adjust the number of 
blocks where no justification is found. 

Outside-the-city rates. According to 
Table 3, 113 of the 210 communities 
serve customers who live outside of the 
city limits. To charge a fair rate for out- 
side service, cities should make a 
detailed cost analysis of the costs of 
providing water outside versus inside 
the city. The method most often used 
is to prorate the outside-the-city cus- 
tomer’s share of the cost of the system's 
capital assets and debt service. Relative- 
ly few cities, however, have the exper- 
tise to make such an analysis and, 
therefore, must pay a consultant to per- 
form a study!* Because studies are ex- 
pensive and the number of customers 
served outside the city is only 5 to 10 
percent of the total customers, the rate 
is often determined by subjective means 
rather than by a consulting study! 

In deciding what to charge outside 
customers, cities may consider both 
economic and political factors. Cost-of- 
service is the key economic considera- 
tion. The cost of serving outlying areas 
may be higher for two reasons. 
Problems with water pressure magnify 
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Table 2 
Number of Blocks Used in Declining Rate Structures 
for Water Service in North Carolina Systems 


Population 





Number 
of Blocks 


1,231- 
12,500 





One 
Two 
Three 
Four 
Five 
Six 
Seven 
Nine 
Twelve 


Total 81 


37 
4 
9 

10 
7 

11 

10 


2 
90 27 





Source: Data were derived from North Carolina League of Municipalities, Water and Sewer Rates, 


Report No. 207 (Raleigh, N.C.: 1986). 


Note: Data on twelve of the surveys were confusing; therefore the number of blocks could not be de- 
termined. The figures in color indicate the number of systems having the number of blocks recom- 


mended by the American Water Works Association. 


as water is pumped greater distances, 
thereby creating a greater need for 
pumping and storage capacity for towns 
having one centrally located water 
plant. However, the cost may not be 
greater, and may even be less, in com- 
munities that have one or more treat- 
ment plants on the outside perimeter of 
the city or outside of the town 
boundaries. 

The cost of serving outside customers 
also may be greater if towns have in- 
curred significant capital costs in con- 
structing treatment facilities and in 
extending lines outside the city. But care 
must be taken in automatically assum- 
ing increased costs: capital costs of con- 
structing treatment plants and lines may 
be largely or totally amortized; users 
may have paid for extension costs either 
by a special assessment based on 
property length or by a tap-on fee 
charged when the user was hooked up 
to the system; and construction costs 
may have been defrayed through fed- 
eral and state grants. Furthermore, 40 
percent of cities’ revenue from the | 
percent local sales tax must be ex- 
pended for water and sewer purposes. 
This means that outside users help to 
pay for cities water and sewer costs 
through their sales taxes. 

Political reasons may also explain, but 
not necessarily justify, rate-setting poli- 
cies. For example, higher outside-the- 
city rates mean that inside-the-city rates 
can be set lower, which may be a very 
desirable political end for local elected 
officials. Not only can inside rates be set 


lower, but cities may be able to create 
fund surpluses that can be transferred 
to the general fund, thus lowering 
property taxes. Finally, high rates can 
make annexation more attractive to resi- 
dents of unincorporated areas because 
their rates would be reduced to the city 
rate after annexation. 

Finally, irrespective of either econom- 
ic or political considerations, some cities 
may set their rates simply by charging 
rates comparable to those of other 
towns in their local area. 

Table 3 shows that most cities (55 per- 
cent) charge 200 percent of the inside- 
the-city rate for water and sewer ser- 
vices. The next most common charge is 
150 percent; 19 percent of the cities 
make this charge for both water and 
sewer services. Town officials should 
reflect on whether these and other 
charges are too high or too low. For ex- 
ample, if the objective is to charge for 
the cost of service, rates of 200 percent 
and more should be analyzed to ensure 
that they are not too high. One very ex- 
perienced rate consultant finds that 
upon empirical analysis the cost of serv- 
ing outside areas is about 150 percent 
of the inside-the-city rate.2° However, 
some cities’ rates may be too low. For 
example, the fifteen cities that charge 
the same rate (see Table 3) should exam- 
ine whether it is sufficiently high. 

Setting sewer rates. ideally, water 
and sewer services should be metered 
separately to price each service exact- 
ly. However, because separate metering 
is costly, cities with descending water 





Table 3 


Water Rates Charged to Outside Customers 


Rate As a 
Percentage of 
City Rate 


Number 
of Systems 


Table 4 


Sewer Rates As a Percentage of Water Bills 


in Ninety-Two North Carolina Systems 


Percentage 


Percentage 
of Total 


Charges 


Number 
of Systems 


Percentage 
of Total 





100 15 
101-149 7 
150 21 
151-199 6 
200 62 
200 + 2 


Total 113 


13 40-50 

6 51-60 

19 61-70 
5 71-80 
35 81-90 
2 91-100 

101-110 

100 111-120 





Source: Data were derived from North Carolina League of Municipalities, 
Water and Sewer Rates, Report No. 207 (Raleigh, N.C.: 1986). 


rates charge for sewer service by apply- 
ing a specified percentage of the water 
bill. In theory, the percentage charged 
should be determined by means of a 
cost analysis of actual sewage expenses. 
In practice, however, most cities simply 
apply an arbitrary percentage. In the 
1950s and 1960s the percentage typi- 
cally was 50 percent of the water bill.?! 
When Congress passed the Clean Water 
Act, cities had to improve their sewer 
systems to adhere to legislated water- 
quality mandates. As sewage costs in- 
creased, the charge as a percentage of 
water bills also increased. After 1977, of 
course, if EPA funds were received, a 
uniform sewage rate was used, and sew- 
age operations became self-supporting. 

Empirical studies show that sewage 
expenses generally are about 100 per- 
cent of water costs.?? In some instances, 
the actual expense is even greater be- 
cause of the high cost of treating sew- 
age. How do North Carolina cities 
compare to this general norm? As 
shown in Table 4, twenty-two cities (24 
percent) charge rates over 100 percent: 
most of these charges fall into the 
category of 120 percent or more. Most 
cities (31 percent) charge 91 to 100 per- 
cent, with twenty-four cities (26 percent) 
charging an even 100 percent. Forty-one 
cities (45 percent), however, charge 90 
percent or less. 


Recommendations 


Communities that use the declining 
block method and are not familiar with 
the other three rate approaches should 
evaluate the possible benefits of chang- 
ing structures. Town officials might con- 
tact other cities with uniform, ascending, 


120+ 


Total 


10 1 
3 3 
10 i 
7 8 
im 12 
29 
2 
2 
18 


92 





Source: Data were derived from North Carolina League of Municipalities, 
Water and Sewer Rates, Report No. 207 (Raleigh, N.C.: 1986) 


or seasonal rates to see what their ex- 
periences have been. The economic and 
political arguments for declining blocks 
should be weighed against the benefits 
of increased water conservation and the 
greater ease of administering a uniform 
rate. Also, the strategies presented here 
for countering resistance from the busi- 
ness community should be considered 
if a change is warranted. 

Communities deciding to stay with 
declining block structures that deviate 
from the AWWA’ recommendations 
regarding the number of blocks should 
determine if their blocks reflect justifi- 
able exceptions set forth by the AWWA. 
If not, cities should increase or decrease 
their number of blocks so that only one 
block exists for each class of customer. 

Finally, data suggest that some towns 
are not charging accurately for sewer 
service or for water service provided to 
customers living outside the city limits. 
Cities should reexamine the rationale for 
these rates. + 


Notes 


1. A number of the water and sewer systems 
are operated by special district authorities and by 
counties, but for the sake of convenience, all systems 
are referred to as either cities, towns, or commu- 
nities. 

2. Robert L. Greene, Guidelines for Investment and 
Pricing Decisions of Municipally Owned Water Utilities 
(Athens, Ga.: Institute of Government, University of 
Georgia, 1970), 39. 

3. American Water Works Association, Water Rates 
Manual, 3d ed. (Denver: AWWA, 1983), 41. 

4. Jack E. Washburn, “Critique on User Charges 
under the Federal Water Pollution Control Act,” in North 
Carolina Conference on Water Conservation (Raleigh, N.C.: 
Water Resources Research Institute, 1975), 60. 

5. Steve H. Hanke, “Water Rates: An Assessment 
of Current Issues,” in The State of America’s Drinking Water 


(Raleigh, N.C: Water Resources Research Institute 
1974), 201 

6. Fred P. Griffith, “An Innovative Approach to 
Rate-Setting”’ in Resources Management Book (Denver 
American Water Works Association, 1979) 

7. The 60 percent figure is an estimate. Thus it is 
not possible to say how representative the sample is. 
As shown below, compared to the number of small 
cities in the state, small systems appear to be some- 
what underrepresented. However. many of these small 
towns do not have water or sewer systems, which 
mitigates the amount of underrepresentation 


Population 


Under 1,231- Over 
Type of Unit 1,231 12,500 12,500 


Cities 58% 32% 10% 
Systems 41% 45% 14% 








8. Only five systems with uniform rates are dis- 
cussed. The sixth, Jacksonville, had no industries to op 
pose the change. although it does have a sizeable 
military base that uses large amounts of water. Accord- 
ing to city manager Pat Thomas, the city imposed a 
uniform rate in 1982 to promote water conservation 
on the base. 

9. Henry Forest, Charlotte chief of treatment oper- 
ations, telephone conversation, 20 November 1986 

10. Tom Mcintosh, Asheboro city manager. tele- 
phone conversation, 20 November 1986; Harvey 
Mathias, former Salsibury city manager, telephone 
conversation, 21 November 1986 

11. Mcintosh and Mathias 

12. Gary McConkey, Cary finance director, tele 
phone conversation, | December 1986 

13. David Moreau, former member of the OWASA 
governing board, personal interview, 17 February 
1987. 

14. Rick Beasley, Scotland Neck city manager, tele- 
phone conversation, 26 November 1986; jeff Kings- 
ley, Manteo city manager, telephone conversation. 26 
November, 1986 

15. Water Rates Manual, 66 

16. Water Rates Manual, 66 

17. US. Bureau of the Census, 1980 Census of Hous- 
ing Characteristics (Washington, DC.: Government Print- 
ing Office, 1980), tab. | 

18. George Raftelis, national director of Arthur 
Young & Company's Environmental Consulting Group. 
telephone conversation, 25 November 1986 

19. David Reynolds, director of the North Carolina 
League of Municipalities, telephone conversation, 15 
May 1987 

20. Raftelis 

21. Raftelis. 

22. Raftelis. 
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New Rate Plan for 
Automobile Liability Insurance 


Ben F. Loeb, jr. 


The author is an Institute of Govern- 
ment faculty member whose fields include 
motor vehicle law. 





he 1987 General Assembly en- 
‘T ees legislation mandating cer- 

tain changes in the North Carolina 
automobile insurance laws, including a 
revision of the point system contained 
in the Safe Driver Insurance Plan (SDIP)! 
Section 17 of Chapter 869 provides that 
the new plan becomes effective six 
months after approval by the North 
Carolina commissioner of insurance. The 
commissioner approved the plan on 
November 15, 1988, making it effective 
(for most purposes) on May 15, 1989. 
The provisions of the SDIP apply to 
“premiums for bodily injury liability, 
property damage liability, medical pay- 
ments, fire, theft, combined additional 
coverage, comprehensive and collision 
coverages.’ However, the material that 
follows will be limited to a discussion 
and analysis of liability insurance provi- 
sions because that is the only kind of au- 
tomobile insurance required by law in 
North Carolina. Except as otherwise 
noted, all material in this article is de- 
rived from the North Carolina Personal Auto 
Manual (hereinafter the Auto Manual). 


Insurance Points 


A major factor in determining how 
much a motor vehicle owner pays for in- 
surance coverage is the number of in- 
surance points on the driving record of 
the insured owner (or members of the 
owner's household). The new schedule 
of points for various “moving violations” 
and accidents (as continued in Rule 5 of 
the Auto Manual) is set out on page 47. 
Please note that insurance points are 
completely different from driver license 
points, which are used by the North 


Carolina Division of Motor Vehicles for 
the purpose of revoking licenses. 

Some violations are not considered 
moving violations for purposes of the 
SDIP. These are lack of an adequate 
muffler, improper lights or other equip- 
ment (except for brakes), failure to sign 
or display a registration card, failure to 
display a license plate, failure to have 
possession of a driver's license (as long 
as there is one in existence), and failure 
to display a current inspection cer- 
tificate. 

In addition, no points are assigned in 
the case of an accident when (1) the au- 
tomobile was lawfully parked; (2) the 
policyholder is reimbursed by the per- 
son responsible for the accident or has 
a judgment against that person; (3) the 
automobile was struck in the rear by 
another vehicle, and the policyholder 
was not convicted of a moving violation 
in connection with the accident; (4) the 
operator of the other automobile in- 
volved in the accident was convicted of 
a moving violation, and the policyholder 
was not; (5) the policyholder’s automo- 
bile was struck by a hit-and-run vehicle, 
provided that the accident was reported 
to the proper authorities within twenty- 
four hours; (6) the accident involved 
damage from contact with animals or 
fowl; or (7) the accident involved physi- 
cal damage limited to that caused by fly- 
ing gravel, missiles, or falling objects. 
The new SDIP also provides that points 
cannot be assigned for both an accident 
and a violation arising out of the same 
occurrence. When both occur, only the 
higher number of points will be 
assigned. 

A few of the words and terms used in 
the SDIP need explanation. The word 
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conviction means a conviction as defined 
in Chapter 20, Section 279.1 of the 
North Carolina General Statutes, includ- 
ing a plea of guilty or nolo contendere; 
a prayer for judgment continued (PJC); 
and a forfeiture of bail or collateral 1 
deposited to secure appearance in 2 
court, unless the forfeiture has been va- an 
cated. The new SDIP does not impose 5 130 
points for a PJC unless the vehicle own- 6 170 

7 

8 

9 

0 


Table 1 
Percentage Increase in Premiums on Basis of Points 


Old Percentage 


New Percentage 
Surcharge 


SDIP Points Surcharge 





10 
40 
70 


er or a licensed operator in the owner's 210 
household has a driving record consist- ee 
ing of a PJC for a moving violation dur- 350 
ing the past three years.? 1 400 


Clean risk is defined as any motor ve- 2 or more 450 





hicle owner if the owner, principal oper- 
ator, and each licensed operator in the 
owner's household have two years driv- 
ing experience and no chargeable acci- 
dent or conviction of a moving violation 
for a three-year period.‘ Thus a person 
who has no insurance points on his or 
her record still does not qualify as a 
clean risk driver if the person has 
received a PjC, has been convicted of 
speeding less than ten miles per hour 
over the limit, or is classified as an in- 
experienced operator. If assigned to the 
Reinsurance Facility (see below), such a 
person will have to pay the facility rate 
rather than the regular (and lower) base 
rate. 

For purposes of the new SDIP, a mov- 
ing traffic violation includes an infraction, and 
the phrase at-fault means negligent. No 
points are assigned for accidents when 
the operator of an insured vehicle is free 
of negligence. The experience period is the 
three years immediately preceding the 
date of application for or preparation of 
renewal of the policy: and SDIP points 
are applied to a policy “for a period of 
not less nor more than three policy 
years.’ The SDIP surcharge is, in effect, 
placed on the car with the “highest to- 
tal base premium’. 

Table | shows the percentage increase 
in insurance costs under the old SDIP 
and the new. 


Age and Sex 


By enacting GS. 58-30.3, the 1975 
session of the North Carolina General 
Assembly prohibited insurance compa- 
nies from basing any automobile insur- 
ance rate upon the age or sex of the 
person insured. However, an exception 
was made for inexperienced drivers, 
who were originally defined as those 
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having less than two years experience 
as licensed drivers. Rule 4G of the Auto 
Manual has expanded the definition of 
inexperienced operator to include those with 
less than three years of driving ex- 
perience. This surcharge will be applied 
to the automobile most frequently used 
rather than to the one with the highest 
total base rate. For most drivers, the sur- 
charge has been applied from age six- 
teen to age eighteen (now nineteen), but 
the same rule would be applicable to a 
fifty-year-old if the person had no previ- 
ous driving experience. (Covering an in- 
experienced driver can at least double 
the cost of insurance.) 


The Reinsurance Facility 


A major factor affecting the cost of in- 
surance is whether a policy has been 
transferred to the North Carolina Mo- 
tor Vehicle Reinsurance Facility. The 
Reinsurance Facility is a nonprofit legal 
entity consisting of all insurers engaged 
in writing motor vehicle insurance in 
North Carolina. Its purpose is to provide 
liability insurance for drivers or vehicle 
owners whom companies do not wish 
to insure as part of their regular (volun- 
tary) business. In brief, it is a method of 
transferring the risk of loss from the in- 
dividual insurance company to all insur- 
ance companies.°* 

North Carolina law does not specify 
which individuals are to be assigned to 
the facility. If an applicant for motor ve- 
hicle insurance is, for some reason, con- 
sidered an undesirable risk, a company 
may assign the applicant to the facility 
even though the person has a clean driv- 
ing record. In other words, it is possible 


for a person who has never received a 
traffic citation (or had an automobile ac- 
cident) to be transferred to the facility. 
Obviously those with bad driving 
records are prime candidates for the fa- 
cility, but a company may transfer any- 
one it considers a bad risk for any 
reason. Reportedly, young drivers, the 
elderly, and some occupational groups 
often fall within this category. There is 
no appeal, but the applicant may seek 
coverage with another company. 

Because the facility has many high risk 
drivers, it is allowed to set a higher rate 
than is allowed in the voluntary market. 
In the 1970s, this rate was only slightly 
more, but by 1989, rates for drivers in 
the facility who also had insurance 
points were 61 percent higher. However, 
drivers assigned to the facility who are clean risk 
drivers pay the same as other policyholders with 
clean driving records. An insurance compa- 
ny is not required to inform a policy- 
holder that the policy has been 
transferred to the facility unless the as- 
signment results in an increase in 
premium.° 


Recoupment Surcharge 


Even higher rates have not been 
enough to prevent the Reinsurance Fa- 
cility from sustaining financial losses. 
These losses have been recouped by 
putting an additional surcharge on all 
drivers with insurance points, whether 
or not they were in the facility.” The cur- 
rent recoupment surcharge is 41 per- 
cent, and it is added to the surcharge 
for insurance points. 

This surcharge has been politically un- 
popular for years, and the 1987 Gener- 





al Assembly made major revisions when 
it enacted Chapter 869. A new statute 
exempts convictions for minor moving 
violations from the recoupment sur- 
charge.® Nevertheless, the policyholder 
still will be subject to the comparative- 
ly smaller SDIP surcharge for points. To 
qualify for the exemption, the policy- 
holder must not have caused an acci- 
dent at the time of the violation, and 
everyone insured by the policy must 
have a clean driving record for the 
preceding three years. The recoupment 
surcharge will continue to apply to at- 
fault accidents. Those major violations 
that will continue to be subject to the 
recoupment surcharge (as set out in GS. 
58-124.33) are as follows: 


l) 


Being impaired while accom- 
panying a permittee who is learn- 
ing to drive; 

Driving while one's license is sus- 
pended or revoked; 

Driving a vehicle while impaired, 
including driving a vehicle while 
under the influence of intoxicat- 
ing liquor or narcotic drugs, and 
driving a vehicle with a blood al- 
cohol level of 0.10 percent or 
more; 

Driving by provisional license 
(person under age eighteen) af- 
ter consuming alcohol or drugs; 
Driving carelessly and heedless- 
ly in willful or wanton disregard 
of the rights of others; 

Driving without due caution in a 
manner so as to endanger other 
people or property: 

Driving at least eleven miles per 
hour over the posted speed limit: 
Speeding in excess of a legal 
speed limit of sixty-five miles per 
hour; 

Driving in excess of fifty-five miles 
per hour and at least fifteen miles 
per hour over the legal limit, 
while fleeing or attempting to 
elude arrest by a law enforce- 
ment officer: 

Driving more than fifteen miles 
per hour over the legal limit: 
Speeding in a school zone; 
Engaging in a prearranged speed 
competition with another motor 
vehicle; 

Willfully engaging in a speed 
competition with another motor 
vehicle (not prearranged); 
Allowing or authorizing others to 
use one’s motor vehicle in a 


Number of Insurance Points 
per Violation or Accident 


Violations 
12 points 

Manslaughter (or negligent 
homicide) 

Prearranged racing (or lending a 
motor vehicle to be used in such 
a race) 

Hit-and-run (with bodily injury or 
death) 

Driving while impaired or with a 
blood alcohol level of 0.10 per- 
cent or more 

Transportation of illegal liquor for 
sale 


10 points 
Racing that is not prearranged (or 
lending a vehicle for the race) 


8 points 
Driving while one’s license or regis- 
tration is revoked or suspended 


4 points 
Hit-and-run (property damage only) 
Reckless driving 
Passing a stopped school bus 
Speeding in excess of 75 MPH 


2 points 
Illegal passing 
Speeding between 66 MPH and 
75 MPH when the posted limit is 
65 MPH 
Speeding more than 10 MPH over 
the posted limit (provided total 


speed was in excess of 55 MPH 
but less than 76 MPH) 


Speeding between 56 MPH and 


65 MPH when the posted limit is 
55 MPH? 


Following too closely 
Driving on the wrong side of the 


road 


1 point 
Speeding 10 MPH or less in excess 


of a posted speed limit of less 
than 55 MPH? 


Any other moving violation 


Accidents 


3 points 
An at-fault accident resulting in 


bodily injury or death or in total 
damage to all property (including 
the insured driver's) of $2,000 or 
more 


2 points 
An at-fault accident resulting in to- 


tal damage to all property (includ- 
ing the insured driver's) in excess 
of $1,000 but less than $2,000 


1 point 
An at-fault accident resulting in to- 


tal damage to all property (includ- 
ing the insured driver's) of $1,000 
or less 


@With respect to the 56 MPH to 65 MPH violations and those involving speeding 10 MPH or 
less when the posted limit is less than 55 MPH, the points are not assessed unless the same 
driver has also been convicted of at least one other moving violation during the experience peri- 
od (last three years). This exemption does not apply to convictions of speeding in a school zone 
in excess of the posted school-zone speed or if the speed exceeds 65 MPH. 


prearranged speed competition 
or placing or receiving a bet or 
wager on a prearranged speed 
competition: 

Death by vehicle (unintentional- 
ly causing the death of another 
while engaged in impaired 
driving); 

Death by vehicle (unintentional- 
ly causing the death of another 
as a result of a violation of a mo- 
tor vehicle law intended to regu- 
late traffic or used to control the 
operation of a vehicle); 


17) Failure to stop by a driver who 
knew or should have known that 
he or she was involved in an ac- 
cident and that the accident 
caused death or injury to any 
person; 

Failure of a driver involved in an 
accident causing property 
damage or personal injury or 
death (if the driver did not know 
of the injury or death) to stop at 
the scene of an accident: 

Failure to yield the right-of-way to 
a blind person at crossings, inter- 
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sections, and traffic control signal 
points; 
Failure to stop and remain 
stopped when approaching a 
stopped school bus engaged in 
receiving or discharging pas- 
sengers and while the bus has a 
mechanical stop signal displayed; 
21) Voluntary manslaughter: or 
22) Involuntary manslaughter. 


In addition to eliminating minor 
offenses from the recoupment sur- 
charge, the 1987 General Assembly 
enacted a new statute that will phase 
out this surcharge over a period of five 
years.’ Starting July 1, 1988, the recoup- 
ment surcharge is being decreased by 
20 percent a year until it is eliminated 
entirely on June 30, 1992. In lieu of this 
surcharge, the Reinsurance Facility loss- 
es will be allocated among all motor ve- 
hicle policies. The net effect of this 
provision is that policyholders with in- 
surance points probably will be paying 
proportionately less for their insurance 
and policyholders with clean driving 
records will be paying proportionately 
more. 


Calculation 
of Rate Increase 


A policyholder who has insurance 
points and has been assigned to the 
Reinsurance Facility pays a great deal 
more for the same coverage than a 
clean risk driver. To illustrate by means 
of a worst-case scenario, suppose a 
motorist is paying only $100 per year for 
basic minimum liability insurance when 
convicted of driving while impaired. In 
all likelihood the policy will be trans- 
ferred to the Reinsurance Facility, and 
for the next three years the policy- 
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holder's insurance will be calculated as 
follows: 


1) The basic cost will rise from $100 
to $161 because the facility rate 
is 61 percent higher than the 
regular base rate. 

This $161 wiil be increased by 
400 percent (twelve insurance 
points) because of the driving- 
while-impaired conviction, for a 
total of $805. 

The recoupment surcharge of 41 
percent will be added to the 
$805, for a total of $1,135. 


Thus this driver will be paying more 
than $1,100 for the same coverage that 
previously cost $100—an increase of 
more than 1,000 percent. Of course, few 
motorists pay just $100 a year for their 
liability insurance coverage. A much 
more likely scenario would be an in- 
crease from $200 to $2,270 or from 
$300 to $3,405. It should be empha- 
sized that two of the factors affecting 
this calculation change annually and 
that although the recoupment surcharge 
is going down, the Reinsurance Facility 
rate appears to be going up. 


Summary 
of Changes 
The following major changes have 


been made in the liability insurance rate 
system: 


1) The SDIP point system has been 
revised. For example, one point 
now carries a 15 percent sur- 
charge (instead of 10 percent) 
and a driving-while-impaired con- 
viction carries twelve points (in- 
stead of ten). 

2) The term inexperienced driver has 


been expanded to include those 
with less than three years of driv- 
ing experience (formerly two 
years). 

The former law that exempted 
speeding violations of ten miles 
per hour or less has been amen- 
ded to provide that no one 
speeding in excess of sixty-five 
miles per hour will be entitled to 
the exemption. 

The recoupment surcharge (now 
41 percent) will be phased out 
over a five-year period ending 
June 30, 1992. 

There will be an exemption from 
the SDIP and recoupment sur- 
charges for one prayer for judg- 
ment continued per household 
every three years. 


Effective Date 


Most of the changes discussed above 
will apply to all new and renewal poli- 
cies written on or after May 15, 1989, 
and to all policies written before May 
15 that will become effective on or af- 
ter July 1, 1989. No policy effective be- 
fore May 15 may be endorsed, 
cancelled, or rewritten to take advan- 
tage of or to avoid the application of 
these changes (except at the request of 
the policyholder). + 


Notes 


1. 1987 Sess. Laws 869. 
2. Raleigh, N.C. Insurance Services Office, 1988. 
3. NC. Gen. Stat. § 58-124.33(f). Hereinafter the 
General Statutes will be cited as GS. 
4. GS. 58-248.33il). 
. 58-248.27. 
. Ch. 58, Art. 25A. 
. 58-248.34 and -248.41. 
. 58-124.33. 
. 58-248.41. 











Local Spending Responses 
to State Aid for School Construction 


In North Carolina the state govern- 
ment pays the operating costs needed 
to provide a standard course of study 
in the public schools, but county govern- 
ments are responsible for providing and 
maintaining school buildings (they also 
supplement state operating funds). 
Since 1983, however, the General As- 
sembly has approved three maior initia- 
tives intended to increase school 
construction spending by providing in- 
creased financial resources for local 
units. These initiatives were in addition 
to the land-mark Basic Education Pro- 
gram enacted in 1985, which defines the 
standard course of study that should be 
provided to every child in the state and 
makes the state government responsi- 
ble for operating costs incurred in 
providing it. When the program is com- 
pletely phased-in during the 1992-93 
school year, it will have increased state 
appropriations by $800 million per year 
and will have added thousands of 
teachers and other school employees. 

The General Assembly has approved 
the following school construction initia- 
tives since 1983: 


© In 1983 the General Assembly au- 
thorized a one half cent local- 
option sales tax (in addition to the 
existing one cent tax)! Because this 
additional tax was authorized in 
part to help local units cope with 
a reportedly huge backlog in school 
construction needs, the law re 
quired that a certain percentage of 
the tax proceeds received by 
county governments be used for 
school construction or for paying 
off school bonds (proceeds 
received by cities were similarly re- 
stricted for water and sewer facili- 
ty construction).? 

© In 1986 the General Assembly au- 


Charles D. Liner 


Institute of Government 


thorized an additional one half cent 
local-option sales tax and required 
that a share of the proceeds be 
used for school construction or 
school debt service.? 

In 1987 the School Facilities 
Finance Act provided additional 
funds for school construction that 
are expected to exceed $800 mil- 
lion over a ten-year period.‘ That 
amount was financed mainly by an 
increase in the corporate income 
tax rate. In addition, the act re 
quired counties to continue allocat- 
ing 60 percent of distributions from 
the one half cent retail sales tax au- 
thorized in 1986 for the first eleven 
years the tax is in effect (under the 
1986 law, the required percentage 
would have decreased during that 
period). Under this initiative all 
counties receive school construc- 
tion funds according to average 
daily membership in the county 
through the Public School Building 
Capital Fund. Additional funds are 
awarded to school units from the 
Critical School Facility Needs Fund 
for approved projects in counties 
with needs that are most critical in 
relation to available financial 
resources. 


From the time the first sales tax in- 
crease was authorized in 1983, legisla- 
tors and school officials have been 
concerned that counties might respond 
to the additional funds by reducing 
spending from other local revenue 
sources. The legislature expressed this 
concern formally in the 1986 statute 
that authorized the second increase in 
sales tax. It contained a provision that 
said, ‘It is the purpose of this Article 
for counties to appropriate funds gener- 
ated under this Article to increase the 


level of county spending for public ele- 
mentary and secondary school capital 
outlay (including retirement of indebt- 
edness incurred by the county for this 
purpose) above and beyond the level of 
spending prior to the additional tax 
... IGS. 105-503(a)}. 

The legislature also indicated this con- 
cern in a provision that requires the 
Local Government Commission of the 
Department of State Treasurer to pro- 
vide information on county revenue and 
spending to the General Assembly. The 
commission's report of January, 1989, 
provides this information.* (The informa- 
tion is reported by county, not by school 
administrative unit. Therefore it is not 
possible to analyze spending in city and 
county school units separately). 

The commission's report allows us to 
examine how local spending has 
changed during this period of increased 
state aid for school construction. The 
report does not provide a total picture, 
however, because as of fiscal year 
1987-88 only a small amount of moneys 
had been distributed from the funds es- 
tablished by the 1987 initiative. There- 
fore the following analysis deals 
primarily with the additional revenue 
from the local option sales taxes. The 
report also does not provide complete 
information on public school construc- 
tion spending, because it does not dis- 
tinguish between county spending 
financed by current revenue, by borrow- 
ing, and by use of funds deposited earli- 
er in reserve funds. (We did not attempt 
to analyze whether each county was ful- 
filling the intent of the law.) 

For all 100 counties combined, Figure 
1 shows the amount of sales tax reve- 
nues restricted for school construction 
purposes, from fiscal year 1983-84 
when some of the counties began 
receiving these revenues, through fiscal 
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Figure 1 
Sales Tax Revenue Restricted for 
School Construction and School Construction Spending, 
100 North Carolina Counties 
(in Millions of Dollars) 
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Source: N.C. Local Government Commission, “Report on County Spending for Public School Capital Outlay” 


(Dept. of State Treasurer, Raleigh, 24 January 1989). 


Figure 2 
School Debt Service Payments, 
100 North Carolina Counties 
(in Millions of Dollars) 
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Source: N.C. Local Government Commission, “Report on County Spending for Public School Capital Outlay” 


(Dept. of State Treasurer, Raleigh, 24 January 1989). 
*Borrowing since the five years before the levy of the sales tax authorized in 1986. 
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year 1987-88. During this period the 
amount of restricted sales tax distribu- 
tions received by the counties totaled 
$297.5 million. The annual amount of re- 
stricted revenues increased from noth- 
ing in 1982-83 to $130.3 million in 
1987-88. 

How much did local units spend 
directly on school construction from 
1983-84 to 1987-88? They spent a to- 
tal of $715.1 million, or 2.4 times the 
amount of restricted revenue they 
received during the same period. In all 
but nineteen counties the amount spent 
directly on school construction ex- 
ceeded the amount of restricted sales 
tax distributions. Of the counties that 
spent more than they received, fifty- 
eight spent at least 50 percent more, 
thirty-nine spent more than twice as 
much, and eighteen spent more than 
three times as much. Although nineteen 
counties spent less than they received, 
in eight of those counties the amount of 
capital outlay plus the net addition to 
school capital reserve funds for the peri- 
od 1985-86 to 1987-88 exceeded the 
amount of restricted revenue they 
received, and three of the other units 
borrowed substantial amounts for 
school construction (as indicated by sig- 
nificantly increased debt service 
payments). 

As Figure | shows, capital spending 
from current revenues increased from 
$75.8 to $225.4 million between fiscal 
years 1983-84 and 1987-88, a differ- 
ence of $149.6 million. Subtracting the 
amount of restricted sales tax revenue 
received in 1982-84 and 1987-88 re- 
veals a 41 percent increase in capital 
spending from counties’ own revenue 
sources. 

The Local Government Commission's 
report contains information on contri- 
butions to capital reserve funds only for 
fiscal years 1985-86 through 1987-88. 
For those years, net contributions to 
capital reserve funds amounted to $53.1 
million in the sixty-five counties where 
such contributions were made. Thus the 
net increase in reserve funds for those 
three years plus the direct spending for 
school capital outlay from 1983-84 to 
1987-88 totaled $768.2 million, or 2.6 
times the amount of restricted sales tax 
distributions received by counties. In 
ninety-one of the counties, the amount 
of net contributions to reserve funds 
plus direct spending from current reve- 
nues during the 1983-84 to 1987-88 





period was greater than the amount of 
restricted sales taxes received during 
that period. And in forty-six counties 
that amount exceeded restricted sales 
tax distributions by a factor of two or 
more. 

Local units may ‘leverage’ their sales 
tax receipts by borrowing money to 
build new schools and using the receipts 
to make debt service payments. As 
noted, the report does not include in- 
formation on the amount of school con- 
struction financed this way, but it does 
provide information on debt service 
payments on bonds issued since five 
years before the levy of the second one 
half cent sales tax (which we will call re- 
cent borrowing). The report shows that 
in twenty-five counties there were sub- 
stantial increases in debt service pay- 
ments between 1983-84 and 1987-88. 
And in six other counties there were sig- 
nificant amounts of debt service pay- 
ments on recent borrowing. 

This evidence of increased borrowing 
for school construction is bolstered by 
recent figures on school bond referen- 
da. During the year ending June 30, 
1987, voters approved total borrowing 
of $108 million in six local bond referen- 
da; the following year, voters approved 
total borrowing of $341 million in eleven 
bond referenda.® 

As shown in Figure 2, total debt ser- 


vice payments in all counties combined 
increased from $56.4 million in 1983-84 
to $73.6 million in 1987-88, a difference 
of $17.2 million. However, debt service 
payments on recent debt increased 
from $3.9 million in 1983-84 to $36.9 
million in 1987-88, a difference of $33 
million. Still, in sixty-nine counties there 
was no debt service on such recent bor- 
rowing, indicating that most counties are 
not using bond financing to meet the 
documented backlog in school construc- 
tion needs. 

As noted above, most funds from the 
1987 school construction initiative had 
not been distributed in fiscal year 
1987-88. Therefore the capital outlay 
figures cited above do not include 
spending from this new source of funds. 
However, the report shows that $79.7 
million has now been allocated to coun- 
ties for 1987-88 from the Public School 
Building Capital Fund, which is expected 
to provide about $645 million over a 
ten-year period. These funds must be 
matched by one dollar of local funds for 
every three dollars of state funds. In ad- 
dition, a total of $119.9 million was 
awarded for 1987-88 to twenty-nine 
counties from the Critical School Facili- 
ty Needs Fund for approved projects 
(although funds were not distributed un- 
til fiscal year 1988-89). The amount of 
funds from that source is expected to to- 


tal about $185 million over a ten-year 
period. 

Thus it appears that state aid for lo- 
cal school construction has resulted in 
substantial increases in spending for 
school construction, in increases in 
reserve funds for future construction, 
and in increased borrowing for school 
construction. These increases are espe- 
cially noteworthy in view of the fact that, 
according to the commission's report, 
county appropriations for current ex- 
penses increased by 53 percent be- 
tween fiscal years 1983-84 and 
1987-88. + 


1. NC. Gen. Stat. Ch. 105, Art. 40. Because this 
measure was, at least in part, a response to demands 
for state assistance for school construction. collections 
from the tax are allocated to counties according to 
their population (whereas collections from the | per- 
cent tax are returned to the county where they are 
collected) before being divided among the county 
government and municipalities in the county. 

2. As originally adopted, for the first five years the 
tax is in effect, counties are required to allocate 40 
percent of the proceeds for school capital outlay or 
for debt service on public school bonds: for the sec- 
ond five years they are required to allocate 30 per- 
cent for these purposes. 

3. N.C. Gen. Stat. Ch. 105, Art. 42. Collections are 
distrituted in the same manner as collections from the 
first 2 percent tax 

4. 1987 NC. Sess. Laws 622 

5. N.C. Local Government Commission, “Report on 
County Spending for Public School Capital Outlay 
(Dept. of State Treasurer, Raleigh. 24 january 1989) 

6. From annual reports of the state treasurer 





Compromising Taxes on Discovered Property: 
An Unconstitutional Statute? 
William A. Campbell 
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The North Carolina property tax law 
sets out an elaborate procedure for list- 
ing and assessing property that was not 
listed during the regular listing period 
(usually the month of January)! Property 
listed under G.S. 105-312 is categorized 
as “discovered” property. After the 
county assessor has listed and ap- 
praised the property and the property 
owner has exhausted any appeals to the 
discovery that he or she wishes to pur- 
sue, taxes on the property are com- 
puted and a late-listing penalty is added 
to the taxes. The penalty is 10 percent 
for each year's listing period that the 


property was not listed. Thus, if 
property is discovered for one year, the 
penalty is 10 percent, if it is discovered 
for two years, the penalty is 20 percent, 
and so on. The maximum period for 
which property can be discovered is the 
current year plus the preceding five 
years. 

After the assessor computes the total 
amount, prepares the tax receipt, and 
charges it to the tax collector, the tax- 
payer may petition the governing board 
of the taxing unit to “compromise” the 
tax. This compromise authority allows 
the board to release any portion of the 


total tax bill that is legally due. The stat- 
ute that authorizes this compromise 
G.S. 105-312(k), reads as follows: 


(k) Power to Compromise.—After a tax 
receipt computed and prepared as re- 
quired by subsections (g) and (h), above 
has been delivered and charged to the tax 
collector as prescribed in subsection (j) 
above, the board of county commissioners. 
|subsection (I) extends this authority to 
municipal governing boards] upon the pe- 
tition of the taxpayer, may compromise 
settle, or adjust the county's claim for tax- 
es arising therefrom. The board of commis- 
sioners may, by resolution, delegate the 
authority granted by this subsection to the 
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board of equalization and review, includ- 
ing any board created by resolution pur- 
suant to G.S. 105-322(a) and any special 
board established by local act. 


Three aspects of this statute are sig- 
nificant in considering its possible con- 
stitutional deficiencies. First, the power 
granted to the governing board is not 
authority to settle a disputed claim for 
the tax: at this stage of the proceedings 
the value of the property and the 
amount of the tax have been estab- 
lished and are not in dispute. Second, 
the governing board is authorized to 
compromise the principal amount of the 
taxes; it is not restricted to a com- 
promise of the late-listing penalty. And 
third, there are no standards— 
absolutely none—to guide the govern- 
ing board in exercising this compromise 
authority. In the absence of standards, 
a governing board is free under the stat- 
ute to treat petitions from three differ- 
ent taxpayers, each owing $10,000 in 
taxes and penalties on discovered 
property, in three entirely disparate 
ways. The board could refuse to make 
any compromise in the first case, com- 
promise only the penalty in the second 
case, and compromise the tax and 
penalties to $1.00 in the third case, 
based on whatever the board finds to 
be good policy. 

The governing board’s compromise 
authority in the case of discovered 
property has been in the property tax 
law for a respectably long time. It first 
appeared in the Machinery Act of 1935,? 
was carried over unchanged in the 
Machinery Act of 1939,3 and was con- 
tinued with no substantive changes in 
the Machinery Act of 1971. During this 
fifty-four year history, only one reported 
case has considered the application of 
the statute, and that case did not 
challenge its constitutionality.* But this 
untroubled history will not preserve the 
statute if an appropriate challenge is 
brought. A taxpayer denied a com- 
promise of a tax claim when other tax- 
payers have received compromises 
would be sufficiently affected by the 
board's action (that is, “have standing’) 
to challenge the statute's constitution- 
ality, as would a taxpayer who received 
less of a compromise than another tax- 
payer in similar circumstances. 

Consider, for example, the case of two 
taxpayers who fail to list their motor ve- 
hicles. The county assessor discovers 
the vehicles and adds the 10 percent 
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late-listing penalty plus the special $100 
penalty for motor vehicles.* Then both 
taxpayers petition the board of commis- 
sioners for a compromise of the tax 
claims. One of the taxpayers owns an 
automobile. and the other owns a boat 
trailer. The board decides to com- 
promise the $100 penalty on the trailer 
and to deny any compromise to the au- 
tomobile owner. Nothing in GS. 
105-312(k) prevents the board from 
making that sort of distinction. The own- 
er of the automobile would have stand- 
ing to challenge the constitutionality of 
GS. 105-312(k). Suppose the owner 
does file suit challenging the statute, 
what are his or her chances of success? 
In my opinion, they are good. 

By granting to city and county govern- 
ing boards standardless authority to 
compromise tax claims on discovered 
property, the legislature has empow- 
ered those governing boards to exercise 
arbitrary discretion that may deprive 
taxpayers of property without due 
process of law, and such a statute is con- 
trary to Article I, Section 19 of the North 
Carolina Constitution (law of the land 
clause). Two cases are especially com- 
pelling on this point. The first is Bowie v. 
Town of West Jefferson,® in which a local act 
authorized the town to appraise 
property for ad valorem taxation at a 
level different from the appraisal made 
by the county. The act contained no 
standards for establishing the appraised 
value of property in the town and no re- 
quirements for notifying property own- 
ers of their tentative values and giving 
them a right of appeal. The court held 
the act unconstitutional under the Four- 
teenth Amendment of the United States 
Constitution and the law of the land 
clause of the North Carolina Constitu- 
tion. The court found the act constitu- 
tionally deficient both because of lack 
of standards to guide the municipality 
in appraising property and because of 
the absence of notice requirements. The 
town board had, in fact, given property 
owners notice of their values. But the 
court said that this would not save the 
statute; its constitutionality must be 
measured by what the board could do 
under the statute, not what it did. The 
lesson of this part of the decision for 
present purposes is that even if a local 
governing board attempted to adopt 
rules establishing the conditions under 
which compromises would be granted 
under GS. 105-312(k), this would not 


save the statute, because under its 
terms the board is not required to pro- 
ceed on the basis of generally applica- 
ble standards. 

In the second case, In re Application of 
Ellis,’ Guilford County adopted a reso- 
lution to the effect that (1) in administer- 
ing its zoning ordinance, applications for 
special exception permits would be 
decided by the board of county com- 
missioners and (2) the board could take 
into account “the public interest’ in 
granting or denying a permit. The North 
Carolina Supreme Court held that the 
board’s denial of an application pur- 
suant to this resolution denied property 
owners due process of law. The court 
summarized the constitutional infirmity 
in these words: “[T]he commissioners 
cannot deny applicants a permit in their 
unguided discretion. . . . [T]hey must 
... proceed under standards, rules, and 
regulations, uniformly applicable to all 
who apply for permits.’® 

This zoning case is relevant to the stat- 
ute under consideration for two reasons. 
First, the court found the county's 
procedure to be unconstitutional be- 
cause it was not in conformity with the 
requirements of due process of law, not 
because it was a delegation of legisla- 
tive authority without sufficient stan- 
dards. The court has held that the 
prohibition against standardless delega- 
tion of legislative authority, derived from 
Article Il, Section | of the North Caro- 
lina Constitution, does not apply when 
the General Assembly delegates broad 
authority to local governments to legis- 
late regarding local matters.? The court 
left this principle undisturbed in Ellis; it 
did not base its decision on the ground 
that the General Assembly unconstitu- 
tionally granted local governments 
authority to adopt special exceptions to 
zoning regulations. Instead, the court 
stated that in exercising this delegated 
authority, local governments are bound 
by the same constitutional limitations 
that would bind the General Assembly 
if it chose to exercise its zoning authori- 
ty directly: “Power to zone rests origi- 
nally in the General Assembly, but this 
power is subject to the constitutional 
limitation forbidding arbitrary and un- 
duly discriminatory interference with 
the right of property owners:’!° Thus, 
although the case involved the exercise 
of a delegated power by a local govern- 
ment, the court, in effect, held that for 
purposes of constitutional analysis the 





county resolution should be treated as 
though it were a state statute. 

Second, the case is important be- 
cause it rebuts the argument that G.S. 
105-312(k) is constitutional because no 
taxpayer has a right to a compromise, 
that every taxpayer has a duty to pay 
the amount of taxes and penalties due, 
and that no taxpayer can successfully ar- 
gue that he or she is somehow treated 
unfairly because the board exercises its 
discretion not to grant a compromise. 
No property owner has a ‘right’ under 
a zoning ordinance to a special excep- 
tion permit, either, but Ellis requires that 
the power to grant or deny permits not 
be exercised arbitrarily. In the same way, 
the power to compromise a tax claim 
must not be exercised arbitrarily, as G.S. 
105-312(k) permits. 

If | am correct and G.S. 105-312(k) is 
indeed an unconstitutional provision, 
how can it be amended to correct the 
deficiency? One possibility is simply to 
repeal G.S. 105-312(k) and to place tax- 
es on discovered property on the same 
footing as all other taxes. If they are le- 
gally due, they must be paid in full!'' A 
good case can be made for repeal, if 
only because it is difficult to explain 
why—in a rational tax scheme—a 
property owner who voluntarily lists 


property for taxes on time must pay the 
full amount due, but a property owner 
who fails to list may have the taxes com- 
promised by the governing board. 

Short of repeal, a second possibility 
would be to follow the model of GS. 
105-237, which gives the secretary of 
revenue authority to reduce or waive 
any penalties on state taxes, provided 
the secretary makes a written record of 
the reasons for the waiver or reduction. 
This authority would still be without 
standards to guide the governing board, 
but perhaps it could withstand constitu- 
tional challenge because it extends only 
to the penalty. However, it could be ar- 
gued that a statute that allows arbitrary 
release of penalties suffers from the 
same constitutional infirmities as one 
that allows an arbitrary compromise of 
the tax claim. 

The third possibility would be to fol- 
low the model of G.S. 105-237.1, which 
gives the secretary of revenue, with the 
concurrence of the attorney general, 
authority to compromise state tax 
claims in four limited circumstances. Two 
of those circumstances are relevant to 
taxes on discovered property: (1) the 
taxpayer is insolvent, and the taxing unit 
could not collect an amount greater 
than that offered as settlement; and (2) 


collection of a greater amount than that 
offered in compromise is improbable, 
and the funds offered in the settlement 
come from a source from which the tax- 
ing unit could not otherwise collect. 
Placing these, or other similar condi- 
tions, on the governing board’s power 
to compromise would provide standards 
for the exercise of its discretion and 
would eliminate the unconstitutional ar- 
bitrariness that now exists in the statute 


1. NC Gen. Stat. § 105-312. Hereinafter the 
General Statutes will be cited as G.S 

2. 1935 NC. Code § 7971(50)5 

3. Former GS. 105-331(d) 

4. The case is Stone v. Board of Commissioners, 210 N.C 
226, 186 S.E. 342 (1936). The Stoneville town board 
compromised a tax claim on discovered property for 
$100, and residents of the town brought suit seeking 
a writ of mandamus to force the board to collect the 
full amount of the tax claim. The court denied the ap 
plication for mandamus upon finding no evidence that 
the board had acted in bad faith or had abused its 
discretion 

5. GS. 105-312(hl) 

6. 231 NC 408, 57 S.E.2d 369 (1950) 

7. 277 NC. 419, 178 SE.2d 77 (1970) 

8. 277 NC at 425, 178 S.E.2d at 81 

9. See, eg.. jackson v. Guilford County Bd. of Ad- 
justment, 275 N.C. 155, 166 S.E.2d 78 (1969) 

10. 277 NC. at 425, 178 SE.2d at 80 
11. See GS. 105-380 and 105-38! 
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